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CATASTROPHIC HEALTH CARE COSTS

MONDAY, JANUARY 26, 1987

U.S. SENATE,
SpeciaL COMMITTEE ON AGING,
Washington, DC.

The committee convened, pursuant to otice, at 10:20 a.m., in
room SD-562, Dirksen Senate Office Building, Honorable John Mel-
cher, chairman of the committee, presiding.

Present: Senators Melcher, Heinz, Burdick, Pressler, and Wilson.

Staff present: Max I. Richtman, staff director; James Michie,
chief investizator; David Schulke, investigator; Michael Werner,
counsel for investigations; Stephen R. McConnell, minority staff di-
rector.

OPENING STATEMENT BY SENATOR JOHN MELCHER

Chairman MEeLcHER. The committee will come to order.

We are meeting today to examine the problems of catastrophic
health care costs. So we have three witnessss who will describe to
us their experiences with these devastating health care costs, and
the many sacrifices they have made in order to obtain adequate
health care for their loved ones.

More than 15 percent of the elderly in the United States, those
over 65, have incomes that are equivalent to the poverty line or
less. If they are not on Medicaid, they have to pay theit monthly
Medicare premiums; they have to pay for all drugs prescribed out-
side of the hospital. Altogether, the elderly spend $30 billion out of
their own pockets each year for health care coverage and protec-
tion. That is about the same as what they were paying, maybe
slightly higher, than before Medicare was enacted.

There is a fear among the elderly in particular of the cost of
health care dragging them down and down financially, to where
they are forced to rely on Medicaid. This certainly runs counter to
the American concept that the elderly ought to be able to live in
decenf’:, comfort and dignity and enjoy their so-called “golden
years.

This committee intends to vigorously prod the Congress into solv-
ing this very serious problem of catastrophic health care costs.

First of all, the elderly need to know exactly what Medicare will
pay for and what it will not pay for. I believe that is our responsi-
bility here in the Aging Committee to make sure that the Depart-
ment of Health and Human Services clearly .tates, in language
that is easily understood to those on Medicare, exactly what will be
covered and what will not be covered.
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Second, I think the private insurance companies sometimes are
less than definite and less than clear on just what their “Medigap”
policies cover. I think it is essential for the holders of these policies
to be able to clearly understand what they are paying for, what
they can receive in benefits, and how it blends in with Medicare.

Finally, we must provide peace of mind to the thousands of
Americans who are frightened by the catastropaic costs that result
from debilitating health conditions.

So this morning. we are holding our first hearing on catastrophic
coverage, and on Wednesday we will meet jointly with the House
Aging Committee over in the Cannon Building, at 2 o’clock. At that
time, we will hear from Dr. Bowen, Secretary of the Depart.nent of
Health and Human Services, who will discuss with us his proposal
for catastrophic coverage.

The witnesses we are going to hear from today will tell us in
their own words how they are afflicted, but before we turn to them,
Senator Burdick, do you have an opening statement?

STATEMENT BY SENATOR QUENTIN N. BURDICK

Senator Burpick. Mr. Chairman, I want to thank you and con-
gratulate you for calling this hearing on catastrophic health care.
It is a deep concern of mine and of my constituents in North
Dakota. In fact, several years ago, I held a field hearing in Bis-
marck, North Dakota, on the future of long-term care. Many of the
questions raised then remain unanswered.

Today, 28 million Americans are 65 or over, and the elderly are
the fastest growing segment of our society. The elderly population
doubled between 1950 and 1980, and it’s expected to double again
in the next 40 years. The number of “vld-old,” those aged 85 or
over, will increase by 75 percent before the end of the century,
from 2.8 million to 4.9 million. The need for lcag-term care among
this age group can only be expected to increase accordingly.

Nursing home expenditures totaled a staggering $35.2 billion in
1985. The figure for 1986 is closer to $39 billion. When we break
the totals down, we find that the average cost of a year’s stay in a
nursing home is $25,000. Right now, patients are paying over half
of the cost out of “heir own pockets.

A recent survey of the elderly found that nearly two out of three
live alone, and over a third of all households age 66 and older
would be impoverished after only 13 weeks of nursing home care.
By the end of a year, the figure grows to 83 percent.

Just who are we talking about here? Nearly 16 million Ameri-
cans, or about one family in five, incur “catastrophic” out-of-nocket
medical costs every year. And, unfortunately, insurance hasn’t
come up with the answer yet—premiums can run as high as $1,451
a year per person. This is simply not affordable for most of our Na-
tion’s elderly, who rely on fixed incomes.

Even for those who can afford ‘“Medigap” insurance, it turns out
that most policies go no further than Medicare. They effectively
provide no coverage for nursing home stays.

The burden has been falling onto Medicaid so far, but this
system is far from perfect. Before Medicaid will pay, patients must
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be poor, or must “spend down” their assets to meet the eligibility
standards.

Clearly, we have a problem of enormous proportions. I am as
committed as you te finding a workable solution, so that those in
our society who have worked all their lives can maintain their dig-
nity and enjoy the independence that is rightfully theirs.

Thank you.

Chairman MELCHER. Thank you, Senator.

Currently, there is a debate concerning the definition of cata-
strophic cost. For instance, we have been led to believe by some in-
surance companies that catastrophic costs occur mainly after a pa-
tient receives hospital care for many years. In addition, Dr.
Bowen’s proposal for catastrophic coverage completely leaves gut
long-term health care whether it is provided in a nursing home or
in the patient’s home.

I think it is important to avoid this misconception and realize
that catastrophic costs can arise from a variety of circumstances. I
think these witnesses can help us, therefore, because they will ex-
plain their circumstances, and that will help us better understand
the causes of catastrophic medical costs.

Senator Pressler, can you give us some advice?

STATEMENT BY SENATOR LARRY PRESSLER

Senator PressLer. First of all, thank you very much, Mr. Chair-
man, for holding these hearings. I apoiogize for being late, but I
had to fight through this snow blizzard greater than many I find in
South Dakota.

Before I begin my remarks, I want to express my bes. wishes to
you, Senator Melcher, as the new Chairman of this committee for
the 100th Congress. I look forward to working closely with you and
the ranking member, Senator Heinz, my good friend, Senator Bur-
i]ick, and others on many issues concerning the aging of our popu-
ation.

Coming from a rural Midwestern State, I hope we can work spe-
cifically on some of the very unique problems of our elderly popula-
tion in those rural areas.

However, today we are here to examine a problem that affects
our senior citizens across the Nation—catastrophic health rare
costs.

I commend you, Chairman Melicher, for tackling such an impor-
tant issue in our first official hearing of the new Congress. I am
sure we all agree that access to catastrophi~ care coverage is one of
the most pressing problems facing our Nation today. South Dakota
ranks sixth in the Nation for the highest percentage of senior citi-
zens in its population. Over 14 percent of South Dakota’s citizens
are elderly. Many of the letters I receiv: in my office and the

ople I talk to in my State tell me they simply cannot afford

ealth care anvmore.

Most people do not understand why Medicare does not cover all
of their medical bills. Many individuals purchase Medigap insur-
ance under the belief that they will be covered in areas where
Medicare falls short. I am sure this is a familiar scenario, not just
in South Dakota but across the country.
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So the question before us is how do we provide adequate access to
health care for all individuals in need. And the biggest aspects of
this problem are catastrophic and long-term care.

The elderly account for one-third of all personal health care ex-
penditures even though they constitute only 11 percent of our total
population. We need to find a fiscally responsible way of providing
adequate health care coverage now, because senior citizens consti-
tute the only segment of our population that is going to significant-
ly increase in the coming years.

I have spoken to many people about this problem, and many can
take care of most of their health care problems. But, when a family
experiences a catastrophic health care problem, particularly a
senior citizen, that is when they find out their private insurance,
or Medicare does not cover enough. That is when they lose their
personal property and what they have saved for all their lives—
that is truly a catastrophic experience.

So I thank the Chair for this hearing, and I look forward to hear-
ing our witnesses.

Chairman MELCHER. Thank you very much.

Senator Heinz, we are delighted you are here and would like to
hear from you now.

STATEMENT OF SENATOR JOHN HEINZ

Senavor HEeinz. Mr. Chairman, first let me commend and con-
gratulate you and the committee for holding this hearing. I think
this is probably one of the few organized events taking place in
Washington, DC today, and it could not be on a more vital or ap-
propriate subject, namely, catastrophic care.

This is the first hearing of this committee in the 100th Congress,
and the issue that you choose to address darkens the door of far too
many Americans, and that »f course is the specter of catastrophic
acute or long-term illness.

For over two decades, since the birth of Medicare and Medicaid,
Congress has pursued a policy of medical insurance protection for
our oldest and our most economically vulnerable citizens. But these
two programs, as the front line of defense against financially crip-
pling medical costs, while they have had many successes also have
their fair share of shortcomings.

Almost 100 percent of elderly Americans benefit from hospital
insurance under Medicare while only 4 in 10 previously had such
cove~age., Mortality rates for both elderly women and men dropped
sharply in the decade immediately following the implementation of
Medicare—a reflection, in part, of better access to care.

But progress is only a measure of what still needs to be done.
More than one Aging Committee hearing has shown the effect of
creeping out-of-pocket costs on access and quality. We have heard
testimony before from families devastated by long-term illnesses
and, frankly, dumbfounded by tka maze of regulations, restrictions
and limitations in private insurance coverage.

Yet, once again, Mr. Chairman, we will hear testimony this
morning on the shortfalls of our health care programs, on the loop-
Foles and potholes, the financial, psychological and physical “black
holes” that put too many Americans at risk.

8
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I think we stand at a crossroads. Our choice is to strengthen and
expand our commitment to provide essential health care sesvices
for all Americans or, in the alternative—which I hope we do not
do-—to cave in to compuisive budgeteers and program polemics who
say we have done enough already.

I think the choice is clear, and I think Secretary Bowen, whom
we will hear from later this week, deserves credit for steering the
public debate down the right road with his proposal for catastroph-
IC coverage.

But I offer one caveat as Congress and all of us take up the issue
of catastrophic coverage, and that is this—that we should avoid
stopping short of a solution that is truly comprehensive. We have
to provide for a full range of services, from community-based to in-
stitut.ional, from catastrophic acute to long-term care. We need a
solution, in other words, that protects agains. the impoverishment
of individuals and their femilies, that assures access to care with-
out regard to ability to pay, and for Americans of all ages. Most of
all, we need a solution which includes incentives for cost contain-
ment which do not threaten quality.

The people, Mr. Chairman, that you have invited to this hearing
today are themselves or represent people who, for in excess of six
decades, have been proud, self-sufficient people, taking care of
theraselves and their own.

It is a national tragedy that, beset by an illness, a sickness, that
a huge excess of hospital or nursing home bills should plunge such
an individual. such a family, from a plateau of seif-respect into an
abyss of dependency and desperation. And it is my hope that out of
these hearings that you have called, Mr. Chairman, we will be able
to assure that people are protected from falling into the chasm,
and that instead of having a crash landing, there will be a much
happier ending.

Thank you, Mr. Chairman

Chairman MeLcHER. Thank you very much, Senator Heinz.

Senator David Pryor and Senator Chuck Grassley cannot be with
us today due to prior commitments. They have, however, submitted
statements for the record, and without objection, they will be in-
serted at this point.

[The prepared statements of Senators Pryor and Grassley follow:]

OPENING STATEMENT oF HON. DavID Pryor

Mr Chairrman, I'd like to congratulate you on the scheduling of this hewring. Cat-
astrophic coverage seems to be the jssue of the hour—the newspapers are fi led with
asticles of it, and this week alone several Congressional comraittees have scheduled
hearings on the toEic. This is a significant change since Jast August when I held an
Aging Committee hearing on this topic in Arkansas, and found limited hearing ref-
erence to the issue during recent Congresses. i hope that this increased attention
will translate into some positive legislativ2 action this year.

It is no secret that q}{;gs Secretary Otis Bowen is to be credited for a great deal of
the attention being focused in the area of catastrophic health care costs. Although
through the years there have been a number of legislative proposals submitted to
deal with one or more aspect of the catastrophic problem, the Secretary’s endorse-
ment of a catastrophic plar and subsequent Advisory Committee meetings started
many of the interested parties talking. Equal in importance, however, is the defini-
tion for “catastrophic” that the Secretary’s Advisory Committee came up with—a
disease or condition was defined ag catastrophic based on its financial impact upon
an individual or a family. This 1s much broader approach than had been previously
taken, one which includes three distinct problem areas: acute catastrophic care for
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the elderly, long-term health care coverage for the elderly, and long-term and cata-
strophic health care coverage for individuals of all ages I believe the Cungress must
retain this broad approach in order to make any significant inroads in dezling with
this problem.

ACUTE CATASTROPHIC CARE FOR THE ELDERLY

The first of these areas—acute catastrophic coverage for the elderly—is the area
which can be most readily addressed. The major options include:

Improvements to current national Medigap policy and more stringent enforce-
ment of laws regarding these policies; and/or

Expansion of the Medicare program to fill the most glaring acute care gaps.

The latter is part of Secretary Bowen’s plan. The relative ease with which this
problem can be addresszd does not imply a lack of importance-—the gaps in acute
care coverage have been serious problems since Medicare's inception which can fi-
nancially devastate an elderly individual or couple. In fact, that has been e.actly
what has happened to aroum{ 5 percent of the Medicare population, and the other
95 percent live in fear of that occurring. Nor are these options free of controversy,
as I believe we will hear from the insvurance industry today.

ACUTE/MINIMUM COVERAGE FOR ALL AGE GROUPS

The elderly have no monopoly on health care rceds or expenses. A major problem
this nation must face is that ofy uncovered care—individuals and families who have
no health insurance coverage whatsoever. Arcund 18 percent (35 million) of the
under 65 population have no health care coverage. We must work to create greater
incentives for participation in group health insurance programs and to make federal
programs more responsive to these needs.

LONG TERM CARE FOR THE ELDERLY

Finally, the area of long term care coverage for the elderly must be examined
There are 8 number of changes which are nee”zd to clarify benefits in this area—
particularly in the home health and Medicare nursing home benefits areas. We
must also fully examine the concept of long term crre and nursing home insurance.
There are some serious concerns about the wisdom of marketing long term care
policies on a large scale—particularly about the funding of such an expensive prod-
uct.

Frequently I hear of elderly couples who both have serious health problems—
where one must sacrifice attention to his or her own health care needs in order to
finance care for the other. This type of situation is unconscionable, and we have an
obligation to add.ess it. The area of spousal impoverishment has not received suffi-
cient attention. This occurs when one member of an elderly couple is placed in a
nursing home or needs other expensive health care and the community Kroperty is
liquidated in order to pay for the necessary care, leaving the spouse in the commu-
nity destitute. We need to find a workable way wo limit liability in situations like
these.

Mr. Chairman, by the conclusion of the President’s State of the Union message
tomorrow night we will have a much better idea what the Administration has In
mind in the way of catastrophic health legislation. I l:row that there is much that
can be done, and as a member of this Committee, as well as the Health Subcommit-
tee of the Senate Finance Committee, I plan to be actively involved in the debate on
the issue. The implementation of a truly comprehensive national catastrophic plan
may take a number of years, but the prospects are more hopeful now than ever
before to accomplish some meanin%ful reform in this area. I stand ready to work
with my colleagues toward that goal.

STATEMENT OF SENATOR CHARLES E. GRASSLEY AT A HEARING OF THE SPECIAL
COMMITTEE ON AGING ON THE Topic oF CatasTropHic HEALTH CARE Costs

Thank you Mr. Chairman.

I commend you for having this early hearing on the problem of catastrophic
health care expenses and for planning several other hearings on this topic. Clearly,
there is a great deal of intevest in it here in the Congress and nationally as there
should be. Clearly also, it is a complex topic and we ought to give it the time and
careful treatment it deserves,

There has already been a great deal written about the threat of both acute and
long term care catastrophic health care costs to the elderly, about what seems to be
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a growing lack of health insurance coverage among the genersl population, and
about the problem ot the uninsurable. I hope that, with this hearing, we start the
process of arriving at some kind of rough consensus on the dimensions of the prob-
lem and how to proceed.

I sincerely hope that we proceed carefully, especially as concerns any temptation
to create new Federal benefit programs. In the first place, we still have a minor
deficit problem, which, as far as I can tell, the Congress, the administration and the
American people are committed to eliminating.

Furthermore, and in my opinion, equally important, w2 need to be careful that we
do not promise things to the American people that we may not be able to deliver. As
one of our witnesses points out in his testimony, we are not now delivering on what
we have already promised to deliver through the Medicare Program. Recent financ-
ing crises in the Social Security Retiremenat Program, although we have repaired
that problem, and in the Medicare Program, have helped to create lack of .nfi-
dence on the part of the American people in the promises their elected representa-
tives make to them. More undeliverable promises can only create more disaffiliation
and political discontent.

I am pleased that the committee is seeking out the perspective of private business
people with respect to what they can ffer to the solution of this problem It seems
clear, at least to me, that, given our deficit problem and the unpopularity of a gen-
eral increase in income taxes, we will need the help of the private sector in solving
this catastrophic health care expense problem.

That is all I have to say for the present, Mr. Chairman. I look forward to the testi-
mony of our witnesses.

Chairman MELCHER. The first witness we are going to hear from
is Mrs. Joan Yelineck, of Beaver Dam, WI.
Mrs. Yelineck, will you come to the witness table, please?

STATEMENT OF JOAN YELINECK, BEAVER DAM, WI

Mrs. YELINECK. Senator Melcher, before you start asking me
some questions, may I thank you very much, and all the other Sen.
ators, Mr. Michie ani all the aides over there for the wonderful
work you are doing. I am speaking for an awful lot of friends who
are in the same boat that m: husband ana I are in, 1 cannot thank
you encugh.

Chairman MeLcHER. Would you tell us, Mrs. Yelineck, what is
your husband’s current condition?

Mrs. YELINECK. I would have to give you a little bit of back-

round on my husband. My husband spent 21 years’ service in the

overnment—10 years at US. Weather Bureau, and then after
World War II he went back to school and became a deputy collec-
tor for Internal Revenue and worked up to be a special agent.

Then he decided he would like to open his own practice, which
he was in for about 21 years, self-employed. You have no retire-
ment, you have no medical support, et cetera.

And unfortunately, that was when March 15 was the deadline
for filing; he suffered a myocardial infarction, which is a heart
attack that destroys the main muscle of the heart. And he was not
a candidate for surgery, because he has also obstructive pulmonary
disease and an aneurism.

Chairman MEeLCHER. What year was that?

Mrs. YELINECK. His illness started 7 years ago.

Chairman MELCHER. Seven years ago; and the heart attack oc-
curred 7 years ago?

Mrs. YELINeCK. Yes; and then the obstructive pulmonary disease,
and the aneurism below his navel, which is inoperable.

Well. we had a lovely home on the lake—I have a picture of it—a
lovely, lovely home. We were frugal; we had put aside in invest-

Q
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ments for our retirement. I might get a little bit emotional over
this because I have just been out of the hospital a short time where
I have had to have surgery.

We had to sell our home and move into a smal: apartmen . And
our income—we had to divest of the investments for living ex-
penses mcathly. My husband receives $448 per month Social Secu-
rity, and I, $190, because wife working for husband at that time—
maybe this law has been changed since then.

Our medical bills alone—I would like to correct myself, sir—our
drug bills, our pharmaceutical bills alone for the last 5 years have
totalled—I called the pharmacy for the total—it is $5,720.

My husband has figured out that 30 percent of our income goes
out for medical expenses that we are not reimbursed for by Medi-
care or our supplemental medical insurance. Our sappl:mental
policy stated that my husband, after spending 3 days in the hospi-
tal, would qualify for nursing home care. Well, now, in little print,
I have had four legal people look at this, and they have said, “It is
very ambiguous. We cannot answer that.”

Tiowever, I have contacted one of the agents, and they are
coming next week to see if we really do. In the meantime, I got a
bill last Tuesday—oh, I am missing a very important point here,
Senators.

I have been taking care of my husband all this time, and he has
been in need of 24-hour care, because he also developed an injury
in his neck where the sixth and seventh vertebrae, the disc has
slipped, and the vertebrae have pushed the nerves out, which sends
terrific pain down the neck and down the arm. He was on 16 aspi-
rin, 8 extra-strength Tylenol pius codeine. Well, that can ruin any-
body’s stomach within 4 days.

He was taken into the Beaver Dam IHHospital, and they said,
“There is not anything much we can do.” But some nurse spoke up
and said, “Let us try TENS, Doctor. What do you think?”

TENS is an abbreviation for transcutaneous electro-nerve stimu-
lation. You are hooked up just like in telemetry, if you have seen
anybody in cardiac care, and a little instrument hangs in front of
you on your garment, and that has a battery in it. It is very similar
to a stun gun. The patient turns the little wheels until they can
feel a shock going through their bady. This shock sends a message
to the brain to pull out a hormone which is stronger than mor-
phine. It is actually a very wonderful invention. Some people can
only tolerate it for an hour to 2 hours. My husband is tolerating it
for 24 hours.

1 was sent nome after 3 days in the hospital with him all wired
up as such. Nobody instructed me how to handle this, and at 2
o'clock in the morning the thing went haywire and almost bounced
him out of bed. And I had to get out an instruction book and go
through it and find out what I do next at 2 o’clock in the morning.
I managed that. So he is all hooked up with this.

Well, this went on for 6 weeks, needless to say, day and night.
And I collapsed, and I was taken by emergency to Saint Mary’s
Hospital in Madison, where I had to have surgery. Well, what to do
with my husband?

My husband then was sent to Clearview, a nursing health care
facility. And they teil me that he docs not qualify for Medicare be-
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cause he is not in need of 24-hour skilled nursing; and yet this man
cannot do anything.

And having taken out this supplemental insurance for nursinF
home care, we felt that he was covered. So he has put in an appeal.
I do not know how far we are going to get with this appeal, but I
am not going to pay it until there is an appeal. I do not have the
money to pay it.

Chairman MEeLcHER. Mrs. Yelineck, there have been 7 years,
then, of increasir~ -~al*h preblems with your husband. Do I under-

stand you co~ 1at vou are now paying 30 percent of your
income for he ~re, whether it is prescriptions or what-have-
you?

Mrs. YELINECK. Yes. sir.

Chairman MeLcHer. That is over and above Medicare and your
insurance coverage?

Mrs. YELINECK. Yes, sir. The down payment on our home has all
gone for that.

Chairman MzLcHer. If I understand you correctly, the costs have
incrgaased for your husband during the past 12 months; is that cor-
rect?

Mrs. [ELINECK. Oh, yes, you are very correct, sir. And this is all
from his care at the University of Wisconsin Hospital and Clinic,
and these are the bills from 1985 and 1986,

Chairman M=LCHER. Are they paid?

Mrs. YELINECK. No. Thank God for an auditor on the Commission
on Aging, who comes and helps me every < v-eeks go through these
bills. There are terrible discrepancies in them. One bill will say you
owe $3,060, another one says you owe $2,100.

Chairman MELcHER. The 1985 bills are not paid yet?

Mrs. YELINECK. Yes, 1985 and 1986.

Chair man MELCHER. Have not been paid?

Mrs. YELINECK. Some of them are paid, and some are not.

Chairman MELCHER. Now you lLiave had some of your own health
problems.

Mrs. YELINECK. Those bills just started coming in last week.

Chairman MELCHER. Do you mind telling us if you and your hus-
band can financially cover the costs that you are facing right now?

Mrs. YELINECK. Oh, no, there is no way, Senator, no. I would
have to turn to my brother who is an old salt, living out on his
boat in Key West, FL. I hate to do that.

Chairman MELCHER. You would get help from him?

, (ll‘drs. YELINECK. There would be the possibility. He is 77 years
old.

C};airman MELCHER. And your hushand, I see, is 73; is that cor-
rect?

Mrs. YELINECK. Yes, he is 73.

Chairman MELCHER. And you are 68?

Mrs. YELINECK. Yes, sir.

Chairman MeLcuER. Well, just tell us what this means to you, or
wh.at you recommend that we do, because you apparently will be
able to pay these bills with the help of your brother; is that right?

Mrs. YELINECK. Oh, I should not have said that; no, no.

Chairman MEeLcHER. What do you mean?
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Mrs. YELINECK. Well, it would be asking him to give up whatever
he might have, and I do not think tnat is right to do that.

Chairman MELCHER. What are the costs; can you give us a figure
per month——

Mrs. YELINECK. Right now, which is outstanding?

Chairman MELCHER. Well, outstanding first, yes.

Mrs. YeLINeck. That is very hard to do. I called the University
Hospital Clinic where they issue the Medicare assistance and asked
them if they please would send me an accounting over the last 5
years on what doctor and clinic and hospital costs were. They said,
“We cannot do that.” And I said, “Oh, but yes, you can.”

They said, “Well, you have to send in a written request.”

I said, “I will have it in ihe mail today,” which I did. I specifical-
ly asked if they would please answer this at the latest by January
20. I had no response from tnem at all.

Chairman MELCHER. Well, do you have any idea what is left to
be paid?

Mrs. YELINECK. Well, it would be so hard to say because there
has been such an accumulation of it within the last 8 weeks. I
would be speaking in the thousands.

Chairman MELCHER. $5,000? $2,000?

Mrs. YELINECK. I would say around $3,000 to $4,000, perhaps.

Chairman MELCHER. $3,000 to $4,000 is still unpaid?

Mrs. YELINECK. Oh, yes. I was so hoping to have those figures for
you so I could have been more accurate on that.

Chairman MEeLCHER. How will you pay that?

Mrs. YELINECK. Well, we made an agreement—this sounds ridicu-
lous—we have had threatening letters {rom them when we could
not pay and threatening teiephcne calls—so we made an agree-
ment to pay $25 per month in good faith. Well, now, I have not
been able to do that.

Chairman MELCHER. Are all your savings gone?

Mrs. YELINECK. Yes, every hit.

Chairman MELCHER. All of them?

Mrs. YELINECK. All

Chairman MELCHER. And what are your remaining assets? Do
you own a house?

Mrs. YELINECK. Oh, no. Our home is gone.

Chairman MEeLCHER. Your home is gone, also?

Mrs. YELINECK. Yes, and our car is 12 years old.

Chairman MEeLCHER. The monthly costs for your husband, if not
met by Medicare, are going to be around $2,000 or more?

hMrs. YeLINECK. The bill that I got last week was $2,990 from
them.

Chairman MELCHER. For how long a period?

Mrs. YELINEcK. Thirty days. And that does not include his
oxygen or his medication.

Chairman MEeLcHER. So it is something in excess of $3,000 a
month, then?

Mrs. YELINECK. Yes, sir. This, I am just going to hold up, is the
medication receives at 10 a.m., nine different ones; 4 p.m., 10 p.m.,
4 am.,, 2.a.m. and then 4 p.n. and then 6 a.m., around-the-clock.

A ruiToxt provided by ER

LRIC 14 :
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Chairman MELCHER. So in sum, all of your preparation for retire-
ment and protection against costs has just evaporated, including
your home?

Mrs. YELINECK. Yes, sir,

Chairman MELCHER. And the costs continue, at at least $3,000.

Mrs. YELINECK. Yes.

Chairman MeLcHER. How abou your own health? You look very
fine, I might tell you, Mrs. Yelineck.

Mrs. YeELiNeck. Well, thank you. I have been tc'd that, but you
know, your face can make a liar out of you, too. I have had four
major abdominal surgeries, where I had a tumor as large as a loaf
of bread removed from my abdomen. As a result of that, peristaltic
action happens, where you do not digest your food; the worm-like
movement of your intestines stops completely. Then, I am rushed
to Madison, where a gastroenterologist said, “Oh, you can go
around bragging you had the same thing done that President
Reagan had done.” And I said, “Well, I do not care to brag about
that.” But that is called an endoscopic.

I was so ill that—I am Catholic—and a priest was called to
anoint me, which is the last sacrament of the church for the ill.
Then I was operated on the next morning. That was about 7 weeks
ago, so I am really not doing my best right here in recalling.

Chairman MEeLCHER. Were those bills settled yet?

Mrs. YELINECK. No. They are just coming in. One that just came
in was $2,000. That was for part of the surgery.

Chairman MELCHER. But some of that will be paid by Medicare,
will it not?

Mrs. YELINECK. It all depends on how they approve it,

Chairman MELCHER. So there is no certainty right at tnis
moment,

Mrs. YELINECK. No; there never is. There never is until you get
the statement from Medicare, saying what they approve and what
they do not approve.

Chairman MEeLcHER. Well, Mrs. Yelineck, I repeat, you do look
very well. I would never have guessed that you have had serious
surgery in the last few months.

I want to thank you very much personally for coming here over
this weekend. You must have come in on an early flight yesterday,
or were you wise enough to come on Saturday?

Mrs. YELINECK. It was a little hairy. My daughter came with me,
and there was a heavy gentleman sitting on the end of the row,
and he was reading a book. He noticed that I was really getting
very nervous, and he asked me, “Are you praying?”’ And I said,
“Yes, I am.” And he said, “Well, I am a priest. I will pray with
you.”

So I came on a wing and a prayer.

Chairman MeLcHeR. Well, thank you very much.

Senator Heinz.

Senator HeiNz. Thank you, Mr. Chairman.

Mrs. Yelineck, I join the Chairman on congratulating you on
having gotten here somehow and on your tremendous fortitude and
courage in persevering through what you have been through for
the last 7 years.

- P
P
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As I understand it, veu have not only liquidated all your savings,
but vou had to sall your house in order to pay the medical bills you
have referred to; is that right?

Mre. YELINECK. Exactly sir, yes.

Senator HEINZ. And so you are broke?

Mrs. YELINECK. We are broke.

Senator HEINZ. And yunt are in debt——

Mrs. YELINECK. Yes, ves.

Senator Heinz [continuing]. To nursing homes, to hospitals, to
doctors.

Mrs. YELINECK. I b ave no idea how much we are in debt, though.
I would have had those figures, as I told Senator Melcher, if the
University Hospital Clinic would have come through with what I
requested.

enator HEINZ. What are you going to do if these $4,000 or $5,000
worth of bills that you have described, that everybody says, ‘“‘Well,
you have to pay us”—what are you going to do?

Mrs. YELINECK. I do not know, I do not know. And my husband is
of very sound mind—well, his background will tell you, having
been a special agent for the Internal Revenue. He is very anxious
to get out of the nursing home. God love you, I hope none of you
ever have to be in one.

Senator Heinz. He does not want to be in the nursing home?

Mrs. YELINECK. Oh, no.

Senator HEinz. He is unhappy there?

Mrs. YELINECK. Oh, very, very.

Senator HEINZ. Why is that?

Mrs. YELINECK. He is the only sane one in a room with four pa-
tients. It is pretty hard—nobody to talk sports with, nobody to talk
foofﬁ)all with, nobody to talk baseball with, nobody to talk anything
with.

Senator HEINZ. You are scying he is in a lot better shape than
the other three people there?

Mrs. YELINECK. Oh, well, he just read Lee Iacocca’s book; he just
read Carl Sagan’s Cosmos, to give you a little idea of the type of
man he is.

Senator Hein=. Well, I was asking about the other three people
in the room, I zather, they are in pretty bad shape?

Mrs. YELINECK. Yes, very bad shape.

Senator HEINZ. Are you in such a condition yet that you have
had to or you anticipate putting off necessary medical care either
for yeurself or for your husband?

Mrs. YELINECK. 1 have done that, Senator Heinz, for the last 5
years. And the doctors have warned me, “If you do not come in and
have a complete physical so we can get to the bottom of all this,
your husband is going to be living, and you will be gone.”

Senator HEINzZ. This was 5 years ago?

Mrs. YeLINECK. No. This was just 8 weeks ago.

Senator HEINZ. Wha* does your doctor want you to do, and what
do you feel you cannot afford to do?

Mrs. YELINECK. Well, they are talking about another exploratory
surgery in my intestines, because I am also afflicted with endome-
triosis, which is a contamination of the pelvic region. I cannot see
doing that, because that would just leave Don.

{
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Senator HEINz. So you are faced with having to give up some
medical care that you need in order to have enougn left to live and
take care of your husband. That is really what you are saying to
us, isn’t it?

Mrs. YELINECK. Exactly, yes.

Senator HeiNz. What about Medicaid? You know, there is a pro-
gram for people who are in great need and destitute. Are you eligi-
ble, do you know?

Mrs. YELINECK. I have not gone into that. I do not know any-
thing about it, really. The little I do know is that it is some kind of
help for medical expenses.

Senator HEiNz. But you have not looked into that?

Mrs. YELINECK. No.

Senator HEeinz. Have you asked anybody about it? Have you
talked to the hospital or the doctors or a social worker or anybody?

Mrs. YELINECK. No. This all came on so quickly with me. I had
been taking care of my husband, as I said before, and I have had
nurse’s trainirg, so I was acquainted with how to handle his pul-
monary spasms when he goes into them. It is the same sensation as
a person drowning. I know how to increase his oxygen or decrease
it; if you increase it too much, you can blow their heads off, and
you build up a carbon dioxide in the body which is poisonous, and
it would be instant death.

So therefore, I have been doing this for the last 5 years when he
has been so very ill. He has been ill a total of 7 years, but 5 years
intensive illness, and taken nine times by emergency to the Uni-
ver<ity Hospital. They have a little joke going, and they say, “Don,
yuu are quite a guy.”

As 2 matter of fact, they have a very strong interest in my hus-
band because they say they have not seen anybody survive such se-
vereness. His blood pressure is 244 over 160, which is beyond stroke
level. And they are studying him because they feel he has such a
strong biofeed. Are you acquainted at all with what biofeedback is?

Senator HEINz. A little; I know of it, but I have never tried it.

Mrs. YELINECK. Well, I do not know how to track it. It just comes
natural to my husband, apparently.

Senator HEINZ. And it works?

Mrs. YELINECK. Yes. And also, they have complimented me and
allowed me to sleep in the room with my husband when he is criti-
cal. They have a bed alongside his bed, and he holds onto my hand,
and they say I am giving him my strength that I have.

Senator HEINzZ. Do you think you are?

Mrs. YELINECK. I am hoping that I am.

Senator HEiNz. Let me ask you one last g estion. If you think
back 7 years ago or even further back, I guess, 8 years ago, when
your husband first turned 65, became eligible for Medicare——

Mrs. YELINECK. Yes.

Senator HeiNz. Did you think that most of your health care
needs and concerns would be taken care of by either Medicare or
the Medigap insurance that I understand you had?

Mrs. YELINECK. Oh, yes, Senator, yes.

Senator HEiNz. And so you never anticipated that something like
this would happen?
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Mrs. YELINECK. One does not expect something like this. Do you

exg:ct anything like this?

nator HEINZ. I do not mean in terms of the illnesses. I mean in
terms of the bills, between your policy and the Federal Govern-
ment Medicare Program, did you have any inkling that you were
not well-protected?

Mrs. YELINECK. No, sir—especially after taking out the supple-
mental insurance policy. We thought we were very well-covered.
Plus Don took out another supplement which would cover a nurs-
ing home. And he said, ‘“God forbid we would ever have to use
this.” But we thought all right, we had better, we had just better.

Senator HEiNz. And why hasn’t the nursing home supplement
paid the bill at Clearview?

Mrs. YELINECK. First of all, Clearview is a Medicare-approved
care center, which very few are, and my husband is in what they
call the 24-hour skilled nursing care. And actualiy, he should be to-
tally covered by Medicare because of needing 24-hour skilled nurs-
ing care. But their argument to me was that he has reached a pla-
teau where he is not getting any better and he is not getting any
worse. So he asked for a second upinion last Thursday, and they
are going to convey him by patient’s conveyance to University Hos-
gital, where the four doctors who have been taking care of him for

years.

A cardiologist came in the last time, and he said, “Mrs. Yelineck,
I am so sorry to tell you this. I have been a cardiologist here for 27
years. Medicare has overruled me and told me that I must send
your husband home.” He said, ‘“He is likely to have a cardiac
arrest tonight with his arrhythmia, his heart.’

I thank the Lord he did not.

Senator HEINz. Mrs. Yelineck, my time has expired.

Mrs. YELINECK. Oh, I am sorry.

Senator HEINZ. No, it is not your fault. The committee operates
under rules of fairness that are appropriate, ana I am sure my col-
leagues, Senator Pressler and Senator Burdick, will have other in-
quiries.

But I thank you. All I can say is I suspect you are not alone
when it comes to people who, having a Medigap policy, having
Medicare, wake up one day, maybe many years later, and find that
their insurance policy covers them everyplace except that it has
got a hole over the heart. It doesn’t cover nursing home care. And
that is where you have really been hit.

Mrs. YELINECK. Yes.

Chairman MELCHER. Senator Burdick?

Senator Burpick. Thank you, Mr. Chairman.

Mrs. Yelineck, welcome to the committee. As I understand your
situation, to recap a little bit, you have sold your home.

Mrs. YELINECK. Yes, sir.

Senator Burpick. You Lave no income yourself?

Mrs. YELINECK. No, sir. Our income is our Social Security.

Senator Burpick. Social Security. Outside Social Security, you
and your husband have no income?

Mrs. YELINECK. No, sir.

Senator Burpick. And how much Social Security do you get, to-
gether?
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Mrs. YELINECK. You see, I worked for my husband, and wife
working for husband, there is no deduction. I get $190 per month,
and my husband gets $439.

Senator Burpick. And that is your total income?

Mrs. YELINECK. No, sir, that is not my total income. Excuse me. I
thought you were asking about Social Security. You see, I am get-
ting c}:)nfused now. No. We get $630. Our total income js $1,259 per
month.

My husband broke this all down for you. Our rent expense is
$395; our heat, $50; our electric, $40; our water, $15; our medical
insurance is $120 per month; our household belongings are $30 per
month; our cable TV, which is necessary because the building has
it; our car insurance, maintenance, license and gas is §90 per
month; our prescription drugs are $85 per menth; travel to the
University of Wisconsin back and forth with room and board is $50
per month; our food is only $150; miscellaneous, $25; and dentist-
ry—my husband had the whole top of his mouth become ulcerated,
and they had to do root canals, if you are acquainted with that—.
and we are paying that off at $124 per month—which is a total ex-
pense of $1,£59.

My husband has figured out that the medical expenses alone are
$370 per month—that is for Physicians Mutual, a supplement, pre-
scription drugs, travel for medical in Madison at $50 per month,
and the dentist at $124, which comes to $379 per month.

Senator Burpick. Well, having given those details, they far
exceed your income.

Mrs. YELINECK. Yes, they do, sir.

Senator Buzpick. What do you do about the difference?

Mrs. YELINECK. I have been borrowing money.

Senator Burpick. Have you got people who will loan you money?

Mrs. YELINECK. Yes, yes.

Senator Burbick. Reiatives and friends?

Mrs. YELINECK. No. It is a banker.

Senator Burbick. A banker who will loan you money?

Mrs. YELINECK. Yes—on character alone.

Senator Burpick. Well, how do you eapect to pay the loans back?
L Mrs. YELINLIK. T do not know. I do not know. Right now, I do not

now.

Senator Burpick. Well, getting back to what you have to break
the fall a little bit on this, you have insurance and extended insur-
ance, health insurance.

Mrs. YELINECK. Yes, sir.

Senator BurDICK. But that does not cover it, as you have just re-
lated here.

Mrs. YELINECK. No.

Senator Burbpick. Well, we are interested in situations like yours.

Mrs. YELINECK. I am not alone, Senator. I only wish I could have
brought the people along who are nur friends, our age, who are
losing their homes the same way.

Senator Burpick. That is why we are looking at catastrophic in-
surance. And it seems to me, from the statements you have made
about your husband and yourself, that you are just about a candi-
date for that program.

Mrs. YELINECK. Oh, yes, I think we certainly are, yes.




16

Senator Burpick. Well, thank you very much, and I hope the
banker still looks friendly at you.

Mrs. YELINECK. Thank you, Senator.

Chairman MELCHER. Senator Pressler?

Senator PressLEr. Well, thank you very much for being here.
One area of interest that I have is, there are frequently ads adver-
tising Medigap insurance on TV that are usually by some famous
movie star.

Mrs. YELINECK. Yes, I am acquainted.

Senator PRESSLER. | am certainly not against that; I am all for
private health insurance. But those ads gave me the impression
that if you bought the Medigap insurance in addition to your Medi-
care, you were covered. Now, is that the impression you had?

Mrs. YELINECK. Oh, definitely, yes. And as I said, my husband
being a former agent, he read the policy over and felt it was just a
fine policy to cover us.

Senator PressLErR. Well, then, how much of it covered you? How
much of this extra Medigap? There are different names for this,
some people call it extended insurance.

Mrs. YELINECK. Yes. This is called a supplemental.

Senator PrESSLER. Supplemental. That is what I see on TV in the
mornings being advertised, isn’t it?

Mrs. YELINECK. Yes.

Senator PRESSLER. What does that cover?

Mrs. YELINECK. If Medicare does not approve it—we did not
learn this until after having the policy in effect for about 3 or 4
years—if Medicare does not approve it, then you pay.

Senator PRESSLER. For example, in your case, what Medicare
didn’t approve wasn’t covered. Why not?

Mrs. YELINECK. There are many charges that doctors make that
are over what Medicare feels that they should make. And one of
the surgeons, who I will not name, who is considered one of the
finest urologists, overcharged my husband terribly, and he was
“sp: nked” to the tune of $83,000. Now, there was just a small little
article in the Milwaukee Journal about this specific doctor.

But this is going on all the time, and not only that, Senator Pres-
sler, when Don opened his own practice we had perhaps six or
seven accounts that we kept of doctors, and when I would call their
attention to how they collected from insurance companies and also
from the patients themselves, and I would say, “Weil, Doctor, you
are collecting double here”—*Just turn your head the other way.”

Senator PrEssLER. Well, I am a great believer in the private in-
surance system, but I am always eager to learn where it is not
working. Later on, I hope we will Lave expert witnesses, and I can
ask them questions. I think we should sort of build a chart here, or
at least I will, as to what is covered and what is not covered, be-
cause I thought more was covered than apparently is.

Mrs. YELINECK. Gh, you would be very surprised, Senator, if you
got into the situation.

Now, I have turned over all that documentary proof of what is
covered and what is not covered, and Jim Michie has all that, and
he will be sending that back to me. And 1t is about that thick.

Senator PRessLER. Now, when your husband’s illness began, did
you understand what Medicare would cover? Was there ever an at-
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tempt by hospital personnel or anyone else to explain to you what
Medicare would and would not pay for? How did you learn what
Medicare or Medigap would not cover? Was it by getting the bills,
or did someone explain this?

Mrs. YELINECK. Exactly, exactly. Now, I have just been going the
rounds with Clearview Care Center, and they said, “We have noth-
ing to do with your supplemental insurance.” They will not take
“assignments” is the word that they use. They bill us, and it is up
to us to see that that bill is paid.

However, I have had four different people who are acquainted
with legal matters examine the policy, and they all come up with a
different interpretation. So, as I mentioned before to Senator Mel-
cher, I put in a call to Michael Egelson, who is the agent, .0 come
to Clearview Care Center and explain this policy and why we are
not being protected the way we thought when we purchased the
policy. It is very ambiguous.

Senator PRESSLER. Thank you very much.

Mrs. YEIINECK. You are very welcome.

Chairman MELCHER. Mrs. Yelineck, I do not want to have you
state right now in public the name of the company, but we will ask
you privately the name of the company, and we will help you in
determining what the legal coverage of that policy is. We will es-
tablish that.

Mrs. YELINECK. Oh, you are making my heart dance now.

Chairman MELCHER. And might I say to everyone else who has
insurance, we will likewise insist, no matter what the company is,
in making sure that someone in your situation, has assistance from
this committee staff establishing exactly what the coverage is.

Mrs. YELINECK. I certainly would appreciate that.

Chairman MELCHER, Well, we feel a grave responsibility on that.
At the outset, I mentioned that the committee will want to estab-
lish exactly what Medicare covers and what it does not cover, and
put it in an easily-understood form, pamphlet, booklet, what-have-
you, and make sure that it is available to each and every Medicare
beneficiary and prospective Medicare beneficiary, too. That is all of
us.

Mrs. YeLINECK. This is very necessary, Senator Melcher, very
necessary.

I happen to be a bit younger than my husband, but many of our
friends, husbands and wives, are of the same age. And it is very
difficuit to understand what you are going to benefit, very difficult.
It has to be simplified—especially if you have been a patient and
You are coming out of the hospital, it takes an awful long while for
these wheels to get going the right way. The last thing in the world
you want to start worrying about right away is wheels; you just
want to recover—right?

Chairman MELCHER. Right, right. That is normal. That is part of
our human system.

Senator Wilson has just joined us, and we welcome Pete to the
committee. Do you have a stateme nt you would like to make?

Senator WiLsoN. No thank you, Mr. Chairman.

Chairman MELCHER. Thank you.

Mrs. Yelineck, I take it you are a nurse?
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Mrs. YELINECK. No. I started out in training, and I got kicked out
for breaking the rules with my husband. It was a Catholic hospital,
and the old nun was sitting there in the dark, and she caught me.
And I did that three times, and three times I was caught.

Chairman MEgLcHER. Three times and you were out?

Mrs. YELINECK. Yes. [Laughter.]

Chairman MEeLcHER. And “id you say your daughter accompa-
nied you?

Mrs. YELINECK. Yes, she did, sir.

Chairman MEeLcHER. Would you identify your daughter, please?

Mrs. YELiNkck. Loris, would you please stand up? This is Loris
Ellis, and she is from Madison, WI. That is about an hour’s drive
from Beaver Dam.

Chairman MEeLCHER. Yes, I know where Beaver Dam is.

Mrs. YELINECK. Do you?

Chairman MELCHER. Yes, I do.

Mrs. YELINECK. Do you have some friends theve?

Chairman MgLcHER. No; I was at Camp McCoy during World
War II. I am very familiar with the part of the country you come
from, and very beautiful country, too.

Mrs. YELINECK. Oh, yes, it is. The deer are running all over like
crazy now; we have got such a population of them.

Chairman MEeLcHER. Mrs. Yelineck, you mentioned prayer.

Mrs. YELINECK. Prayer, oh, yes.

Chairman MeLcHER. You said you prayed coming in, and you
mentioned it otherwise, too, in terms of the illnesses that have af-
flicted you and your husband.

Mrs. YELINECK. Yes,

Chairman MEeLCHER. Might I just say that this committee and
this Congress are here to do more than just pray. We will pray
along with you, but we expect to do more. I think your experience
is truly an example of how catastrophic illness expenses affect an
entire family. It affects you and your husband, and I daresay it af-
fects your daughter, and I think you said you had other daughters,
too.

Mrs. YeLINecK. No. This is my cnly child I was blessed with. I
have Rh-negative blood, and at that time, they did not know that it
does not mix with positive. But I am so happy I have her.

Chairman MEeLcHER. Well, thank you both so much for coming.
Your story is one that needs to be told, so that people not just in
Congress, but the American public understand, that these circum-
stances do exist, and they should be alleviated.

Thank you very much.

Mrs. YELINECK. And I thank all you gentlemen so very much for
what you are doing.

Chairman MEeLCHER. Our next witness is Mrs. Edith Rieger, from
Alva, OK.

STATEMENT OF EDITH RIEGER, ALVA, OK

Chairman MEeLcHER. Mrs. Rieger, will you tell us in your own
words what your circumstences are and the circumstances of your
husband and your family?
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Mrs. RiEGER. OK. About 7 years ago, he had to have two vascular
surgeries, which I am sure you know what that is—well, he has
had three, but one was several years ago, and then about 7 years
ago, within 7 weeks, he had to have two vascular surgeries.

The last vascular surgery that he had, he had a pretty severe
stroke on the operating table. Then about 6 weeks after that, he
had to go back and have kidney surgery.

Well, his insurance paid all but about $2,500 of all three surger-
ies, and I have gotten that down to about $700 now. But there have
been several months I have not been able to send the hospital any
money. This is one hospital that has not been pressing me because
they say they know that eventually, I will get it paid.

Well, I kept him home, oh, approximately 4 years after he had
the vascular surgeries. I had to go to work because his Social Secu-
rity at that time was approximately $425. And many a time, I
would come home and find him lying on the floor—he had been
there all day—one day I came home, and he had fallen in the bath-
room, and he had blisters all over his legs where he had struggled
trying to get up. One time, he had broken ribs when I came home.
But I still worked and tried to keep him home.

Then I came one day and found him, and he could not talk to
me; he could not even drink water. I called our family doctor, and
he came right over. That is when he told me, “Mrs. Rieger, you
cannot keep him home any longer.” He was completely paralyzed,
all but—well, he could not walk, and at that time he could not
speak. Ie knew everything that was going on, and I told my
doctor, “I cannot tell him he is going to a nursing home; you will
have to do it.” So he told him he would have to go to the convales-
cent home until he could take care of himself, which he knew he
could never do.

But he was willing to go, and I guess I am fortunate in this. I
have a wonderful nursing home that he is in, and he has never
asked me to come home. In this nursing home, the ones that have
their right mind and everything, they are all put in a wing sepa-
rate from the others. So he does get out and watch television; they
take him the wheelchair.

Since he has been in the nursing home, though, he has had two
or three more strokes. Once in a while he can talk to you, but usu-
ally it is just a whisper, and you have to kind of guess at what he
is saying.

The only thing that upsets him is he will get to crying some-
times, and I will ask him what is wrong. He says, “I do not like for
you to be working as hard as you are.”

And I tell him, “Well, you took care of me all these years. I will
take care of you now.”

But it is getting to the point where I do not know. Now his Social
Security check is $498, which they will be taking some more—I will
be having to pay the nursing home a little more, because they got a
raise. He is supposed to have $25 per month.

They do allow five prescription drugs, but he only takes two that
have to be written by the doctor. The others are medicine that you
can buy over-the-counter. I have to pay for that, and I have to pay
for his personal belongings and have his hair cut and things like
that, which is more than the $25.
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Therefore—I am supposed to take high blood pressure medicine
and a heart pill four times a day—I have not been able to buy
them. I broke a cartilage in my knee which the doctor says I am
going to have to have fixed, but there is no way I can do that,
either. My glasses were changed about 7 years ago, and my eye
doctor is worrying me about that, but I just do not go and get it
done.

I should be able to draw some Social Security myself. They let
me have $200. I get it about 4 or 5 months out of the year, and
then they cut it off. If they would take what my take-i.ome pay is, I
do not make near enough, but they count what you get before your
taxes are taken out. So therefore, they cut my Social Security off.

Chairman MELCHER. How old are you?

Mrs. RIEGER. I will be 68 in May.

Chairman MELCHER. And your husband?

Mrs. RieGer. My husband is 83.

Chairman MELCHER. He is 83. Where are you working?

Mrs. RIEGER. I am a cook at the VIP Supper Club in Alva, which
as I said, I am doing the hardest work I ever did in my life.

Chairman MEeLcHER. How many hours a week?

Mrs. RiEGeR. Well, right now we are short of help, so I go to
work at 6:30 in the morning and get off at 3 p.m., 6 days a week.

Chairman MELCHER. Six-thirty to three?

Mrs. RIEGER. Yes.

Chairman MEeLcHER. What is your income per week, gross?

Mrs. RIEGER. It averages out to $600 a month.

Chairman MELCHER. One hundred fifty dollars a week, then?

Mrs. RIEGER. Yes.

Chairman MELCHER. And you are working 6 days a week.

Mrs. RiEGER. Six days a week right now. My boss does not like
for me to have to work over 5 days a week, but as I said, we are
short of help now, and until he can get something to work out, I
have to work 6 days a week.

Chairman MELCHER. And is your husband’s Social Security $498
per month? .

Mrs. RIEGER. Yes. And if it would come to where I would have to
quit, they tell me all I could draw would be half of his—and who
could live on that? You could not do it.

Chairman MELCHER. You are putting off your own health care
needs in order to work?

Mrs. RiEGER. I sure am, in order to work. My druggist got after
me the other day. I thought I owed them about 1,000, but my
drugstore bill right now that I have not been able to pay is $1,300.

Chairman MELCHER. Now, are those drugs for yourself?

Mrs. RiEGER. For myself and my husband.

Chairman MELCHER. For both of you.

Mrs RIEGER. Yes, because up until just rzcently, I had to pay all
of his drugstore bills. I had to buy all of his medicine. It has just
been in about the last 3 months that they have picked up any or
the prescription medicine for him.

Chairman MELCHER. That is while he is in the nursing home,
after he went to the nursing home?

Mrs. RIEGER. Yes.

Chairman MEeLCHER. They are still not picking it all up?
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Mrs. RigGeR. No.

Chairman M=LCHER. So a portion of ycur husband’s prescrip-
tions——

Mrs. RIEGER. I am having to pay myself.

Chairman MELCHER. What does that run per month, including
your own?

Mrs. RieGer. Well, if I bought mine and his both, I would be
paying around $75 month. Right now, last month, I paid—his runs
different—but the last month, I picked up $32 of his that was not.

Chairman MELCHER. Now, I want to get this straight. He has
Social Security income.

Mrs. RIEGER. Yes.

Chairman MEeLcHER. He is eligible to be in this nursing home
and pay $2 per month?

Mrs. Riec=r. Twenty-five dollars is what is left out of his Social
Security that 1 can use to pay.

Chairman MELCHER. All the $498 except $25?

Mrs. RIEGER. Yes—goes to the nursing home.

Chairman MzLcCHER. I see. So you are faced with paying the pre-
scriptions for yourself and him and taking care of whatever your
medical neer's are, and waiting for the golden day when you are
financially able to have the knee surgery——

Mrs. RIEGER. Yes.

Chairman MELCHER. And what is your other medication for?

Mrs. RieGer. High blood pressure and a heart condition. I have
not taken any heart pills for quite a long time, because they are
the most expensive.

Chairman MEeLcHER. Have you been able to save any money, or
did you have any savings?

Mrs. RieGer. The first 6 months that he was in the nursing
home, it took everything we had.

Chairman MELCHER. All of your savings?

Mrs. RIEGER. Yes.

Chairman MELCHER. And so you still have to pay $700 of hospital
charges that go back 7 years?

Mrs. RieGER. Yes, and then on top of that, I owe our former
doctor, who now has retired, I owe him $1,500—but Dr. Simon said,
“Well, I know you will pay it someday, Edith, so I am not going to
press you for it.” But I am just one who does not want bills hang-
ing.

Chairman MEeLCHER. So $1,500 to him, $700 to the hospital, and
$1,300 to the drugstore.

Mrs. RiEGeR. Yes. And I have been paying the Alva Hospital. I
owe them some on his last trip to the hospital. I have got that
down to $43, though, which I will be able {0 take care of,

And on top of that, he had a Medicare supplement, but I had to
drop it because I could not pay it.

Chairraan MELCHER. In other words, you exhausted what you had
set aside, and in order even to cope with the past bills that you are
paying off, you are working 50 hours a week cooking at the supper
club and putting off your own health care needs.

Mrs. RIEGER. Yes.
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Chairman MEeLcHER. Well, I am pleased that you have a very
confident outlook about you. Those are not the best of circum-
stances.

Mrs. Riecer. I will struggle and pay it some way, some time, but
there are still days when I go home and—my day consists of get-
ting up at 6:30, going to work, coming home, maybe resting an
hour, going to the nursing home and spending the rest of the
evening, come home, and get up and do the same thing all over.

Chairman MELcHER. That is a tough life.

Thank you, Mrs. Rieger.

Senator Heinz.

Senator HENz. Mr. Chairman, thank you.

Mre<. Rieger, you mentioned that you had a Medigap policy for
something like 18 years; is that right?

Mrs. RIEGER. Yes.

Senator HEinz. But you had no idea that it would not cover the
kinds of costs and problems you have experienced?

Mrs. Rieger. Well, now, I feel that his Medicare policy covered
pretty well, because those vascular surgeries are not cheap, and I
felt it did pretty good. If he had not had to go to the nursing home,
we could have had that all paid, but——

Senator HEINz. Did you think that the nursing home costs were
going to be covered?

Mrs. RiEGER. Oh, no. I knew that would not happen.

Senator HEINZ. So you did not feel you got blind-sided here?

Mrs. RIEGER. No, not on that.

Senator Hemuz. Is there anything that, if you look back 5 or 10
ears, you would have done differently, knowing the kinds of prob-
ems you were going to encounter?

Mrs. Rieger. Well, I do not know of anything I could have done
differently, really.

Senator HEINZ. Are you at the point now where your bills are so
big that you do not know how you are going to pay them?

Mrs. RIEGER. From month to montﬁ now, medicine and things
are going up so high that, yes, I do wonder, because until I make a
house payment and insurance—like house insurance, which you
have to have; car insurance, which you have to have—no, I do not
know, because right now I owe the man who carries my car insur-
ance $120. He said, “You cannot run around here without car in-
surance. I am sending it in for you.”

I said, “I do not know when I can pay you.”

He said, “You will pay me. I know that.”

But I do not like to have people do that for me.

Senator HEINZ. You mentioned that you have postponed having
the cartilage surgery on your knee because you cannot afford it.

Mrs. RIEGER. Yes. And the doctor told me, “I can put shots in
there two more times, and that is all you can have.”

Senator HEINZ. You also indicated you were on blood pressure
medication.

Mrs. RIEGER. Yes.

Senator HEINZ. Do you take that every day, or are there times
when you do not take it because you cannot afford it?

Mrs. RiEGER. I have not had my blood pressure filled for about a
month, now.
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Senator HEINZ. So you are not taking your medication?
Mrs. RieGer. No. The druggist says, “Well, you can charge it.”
I said, “Yss, but you are charging me interest on that every
month, and the interest amounts to more than sometimes what 1
can pay on the bill.”

Senator HE'Nz. So that's the reason you are not taking your
medication?

Mrs. RimGER. Because I do not have the money, and I jv-t do not
feel I cru afford to charge, because I do not want to run up any
more bills.

Senator PNz, So you are putting off a lot of needed medical
care becausc you cannot afford it.

Mrs. RiEGER. Yes.

Senator HEINZ. Do you know of any other people who are doing
the same?

Mrs. RiEGER. Yes, I do. I could have brought a lot of names along
with me of people who are in the same boat I am.

Senator HENz. What should all of us here in Congress or for
that mateer, in the administration, learn from this, and in your
opinion as you look not inst at yourself but these other people,
what is the solution? Should individuals be doing more for them-
selves? Should families be doing more? Should employers be doing
more or should the Government be doing more? Where does the re-
sponsibility lie, and who should accept that respor _ibility?

Mrs. RieGER. I really do not krow what to say. I mean, I do not
know on that. The thing about it that disturbs me is that my hus-
band had had this Medicare supplement. He worked at the college
for 17 years. He had this insurance then, which the college covered;
then, when he left the college, he could put it into a Medicare sup-
plement. Well, it kept going up; each month, it would raise. When
1t ggt up to $60, I could not pay it so I had to drop it.

nator HEINZ. So you dropped that. When did you drop that?

Mrs. RIEGER. About a year ago.

Senator HEINZ. Was that before or after you started getiing these
additional bil’s?

Mrs. RiEGER. Oh, well, I had bills then, yes.

Seq)ator HEINz. And some ¢i them were being paid by the supple-
ment?

Mrs. RieGeR. Well, if he went to the hospital, yes. Now, the nurs-
ing home he is in has several registered nurses. It is a family-run
nursing home, and we are very fortunate to have such a good nurs-
ing home * Alva. I said to my doctor, “I do not know what I would
do if he we id have to go to the hospital.”

He said, “Well, it is going to have to be something drastic—very
bad—if I send him to the hospital, because he will get better care
r}i]ght bere than at the hospital, and they can handle almost every-
thing.”

Senator HEINZ. One last question, because I know Senator Pres-
aler and others have questions. Hypotheticallv, if either the private
insurance industry or the government designed a true catastrophic
and long-term illness policy that really did the job, that did not in-
flict on yor or on Mrs. Yelineck the kinds of sacrifices that you
have described, and let us say—and I ain pulling a number right
out of the air—but let us say it costs a fair amount of money a
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month. Let us assume it costs $100 a month $1,200 a year—and you
started subscribing to that policy at ave 45. As you look back,
would have been worth it or not to have paid that kind of money
for real security?

Mrs. Rieger. Well, I think it would have been.

Senator Heinz. All right. Thank you.

Chairman MELCHER. Senator Pressler.

Senator PressLER. Well, first of all, I want to thank you very
much for being here. I do want to say something in general first, to
sort of summarize this hearing as I see it.

We see today people—hard-working people—who do not expect
handouts, who are in trouble. These appear to be white, middle-
class people. We cannot say it is a result of racial discrimination or
misfortune. They seem to represent typical American citizens, and
they are in great financial hardship. We cannot say that they are
lazy, that indeed someone who is 68 and <’ll working as a cook in
a restaurant is not making a great corniribution.

I guess there are two lines of questions that I have. What should
you have done in terms of buying insurance? Has anyone told you,
were you to go back 20 years and going to buy insurance, what
should you have bought, what should you have done to prevent
this, other than being very wealthy?

Mrs. RiEGeR. You know, 20 years ago, I do not suppose I ever
even thought that I would be on Medicare. I do not know. I think
we should have probably bought something. We did have insur-
ance, but like I say, when my husband got sick, it was just so ex-
pensive that I just could not keep it.

Senator PrESSLER. Yes, you could not buy it then.

Mrlsf RieGeR. | have never had a Medicare supplementsl policy,
myself.

Senator PRESSLER. The point I am asking is a technical one, and 1
will ask it of staff later, and I do want staff to focus in on this. I
would like to know as a Senator, if there had been a way that
these people could have managed their resources to buy insurance
so this could have been avoided. I think the answer to that ques-
tion is no; I do not think you could have bought insurance. Unless
you are an expert on insurance, it is awfully hard to know what
you have got. You can only find out when you try to collect it. I am
not criticizing the insurance companies, because I know it is all
written down, but the average person does not think about it and
does not research it, or cannot.

For example, we recently had a burglary in our Capitol Hill
house, and I have no idea what we can collect insurance on and
what we cannot. We are just filling out the forms, but I must say 1
do not expect we are going to be able to collect very much. But
even as a U.S. Senator, I have no idea what we are going to be able
to collect. I guess I will find out maybe the hard way, but I will
find out shortly.

That is anaﬂ)gous of the situation you are in, isn’t it? You go
along, and you have what everybody else has, apparently. You are
working hard; and all of a sudden you find out that you haven’t got
what you thought.

I do want to see, on these witnesses this morning, I think we can
use your cases to illustrate a point. I am going to have staff try to
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tell me how you could have theoretically managed your resources
so you would be covered today. I think the answer is that there is
no way you could have done it.

Mrs. RieGeR. There is another thing I forgot about insurance. I
took out two or three medical policies, and I took them %o my
femily doctor to look over. And he said,

Edith, I hate to tell you this, but with your high blood pressure, no matter what
comes up, the insurance company is going to throw it right back, that it was due to
your high blood pressure, and you are not going to get a thing.

Senator PrESSLER. I think that illustrates another point I was
going to make. I know that Governor Lamb of Colorado has written
a book saying we cannot provide everything to everybody, that we
have to make choices. But I think the witnesses today are very
good beca se they illustrate that they are not getting heart trans-
plants or that sort of thing. They are getting what all of us would
hope to get—normal treatment—and there is nothing extraordi-
nary about what is happening to these sick men that would not
happen to anybody. I think all of these people are in the category
of people who would not even be in Governor Lamb’s extreme deci-
sions that he says have to be made.

So that it is a problem that this Committee has to face. We have
to face up to it. A lot of Americans are in severe trouble, people
working, as you are working at age 68—and I hope I will still be
able to be working at age 68, even just indoor work like this, and
no heavy lifting.

It is a severe problem, and we have got to address it. Now, Secre-
tary Bowen has a plan that if people were to pay $5 or $10 extra a
month, a lot of these things would be covered. Of course, I do not
think all your cases would be covered. I would like to see staff also
give a comparison.

Mr. Chairman, later can we get a little chart from staff that
would show if Secretary Bowen’s plan, and we will have him here
Wednesday, if this were in effect, would these particular cases be
covered? Would this case be covered? Would this lady be sitting
here if Secretary Bowen’s proposal were in effect? !

Could staff answer that, or covld we maybe get that later? You
are an expert, Mr. Chairman.

Chairman MeLcHER. Well, I and Senator Kennedy introduced the
bill to implement what we believe the Bowen proposal would do
and what Dr. Bowen says it would do. It would not cover this cir-
cumstance in that long-term health care is not provided for.

Now, whether or not it would cover Mrs. Rieger’s particuias case
in paying for the high blood pressure medication, I would hope it
would, but we need to know what the Bowen proposal would actu-
ally do, because we hope to have it on the Senate Floor sometime
this year, and we will have to know all the ins and outs of it. I am
looking forward to Dr. Bowen’s explanation about what hLis propos-
al will do when he testifies before the Committee on Wednesday.

Senator Wilson.

! See transcript of January 28, 1987 joint hearing between the House Select Commuttee on
Aging and the Senate Special Committee on Aging.
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STATEMENT BY SENATOR PETE WILSON

Senator WiLsoN. Thank you, Mr. Chairman.

Mrs. Rieger, neither you nor Mrs. Yelineck are very good wit-
nesses in one sense—neither of you ladies look your age. And I
must say I thiuk you have evoked the admiration of the members
of this Committee for your courage.

Let me try to pick up on Senator Pressler’s line of questioning. I
am not quite clear from what you said—was your husband a
member of any kind of a group health plan before he became inca-
pacitated?

Mrs. RieGer. He had a Medicare supplement is all.

Senator WiLsoN. But this was private insurance to supplement
his Medicare coverage in connection with group coverage from his
employment?

Mrs. Riecer. Well, it was a group coverage when he worked at
the college, but after he left the college, you could take it out on an
individual basis.

Senator WiLsoN. To extend the coverage, he could continue to
contribute.

Mrs. RIEGER. Yes. But they just kept going up on us, and when it
got to $60, I could not pay it.

Senator WiLsoN. Sixty dollars——

Mrs. RIEGER. A month.

Senator WiLsoN. And I assume that you have had nc similar
kind of opportunity to participate in any kind of an employer/em-
ployee group plan?

Mrs. Rieger. No, because I was one that I was not going to have
to work, you know. I was not going to work unless I just wanted to.
}mean, we were out on the farm, and yes, I worked out on the
arm.

Senator WiLsoN. I understand.

Mrs. RieGer. But like I told somebody, it was not near the hard
work I am doing now. Even when I was milking cows, it was not as
hard as what I am doing now.

Senator WiLsoN. I gather that n¢twithstanding the burdens that
have been visited upon you and your husband, you still do not
qualify for Medicaid.

Mrs. Riecer. Well, now, is Medicaid what picks up from his
Social Security?

Senator WiLsoN. Medicaid is available to a class that is described
as “medically indigent”—those who are suffering such heavy inedi-
cal costs—or I should say, those whose circumstances qualify them.
It is low-income. And because your husband is not working, and be-
cause of your situation, I am not sure——

Mrs. RieGger. Well, in the nursing home they pick up what his
Social Security check does not cover, after 6 months, but now I had
to take care of it. Well, that depleted everything.

Senator WiLsoN. Let me ask this question of staff, and I do not
know whether they know. Are Mrs. Rieger’s circumstances such
that she is entitled to Medicaid coverage?

Mr. McConnNELL. I think she gets Medicaid coverage——

) MIl‘T.dRIEGER. I think on my husband, that is probably what that
is called.
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Mr. McCoNNELL. Yes, but you have to pay a portion of it.

Mrs. RieGer. Well, like I say, they take his Social Security check
all but $25, and I am supposed to pay—well, like I say, they said
they would pick up five prescriptions. Well, OK, he only takes two
medicines that have to be prescribed by the doctor; the rest of it is
over-the-counter, and I have to pay for that. They will not pay for
that. And that amounts to more than what his prescription drugs
do.

lSenat:or WiLsoN. I am wondering, Mr. Chairman, what the inter-
play is.

Chairman MeLcHER. Well, might I clarify this. I think this is one
of the examples Americans are faced with. Clearly, the cost of what
Mr. Rieger is receiving is covered by Medicaid. His Social Security
defrays that up to $470-some a month. He has a total Social Securi-
ty check of $498, which would only pay a portion of his nursing
home care.

Mrs. Rieger does not get Medicaid because she has an income.

Mrs. RieGer. No, I do not.

Senator WiLsoN. That was my point.

Chairman MELCHER. She can either go on welfare and get Medic-
aid, or she can continue to work as she wants to do, to pay off the
previous bills.

Mrs. RIEGER. Yes, I will continue to work as long as I can.

Senator WiLsON. That was the point of my line of questioning,
Mr. Chairman. That is my surmise as well. And her problem, I
gather, arises not from a single acute illness of her husband or her-
self, but the need for continuing care, long-term care, which is
available under Medicaid to a degree.

Mrs. RieGeR. Now, the first 6 months he could have been covered
had I divorced him. And that kind of got me when they told me
that. I said you do not live with someone 40 years and divorce them
just because they are sick. So therefore I spent what little I had
accumulated.

I could state several cases there in Alva, though, where they
have divorced to get the help.

Chairman MeLCHER. To get the help immediately.

Mrs. RiEGER. Yes. But I would not do it.

Senator WiLson. It sounds, Mr. Chairman, as though Mrs. Rieger
is in the position of really working a very tough schedule, working
very hard, doing hard work and still being burdened with the ex-
traordinary cost of these medications. My impression without
knowing is that if she were not working, Medicaid might pay for
most of the long-term care apart from the medications—that still, I
do not think, would be included.

But that looks to me like an area that the committee ought to
explore. It looks as though Medigap still has a gap in that regard.

Chairman MeLcHer. Well, Mrs. Rieger, I think you demonstrate
a rather admirable American quality of wanting to continue to
work even though you are 67 going on 68, and even though you
have high blood pressure and apparently a bad knee.

But let me say this. You and your husband must have worked all
your lives, I take it, and made a contribution to the community
and to the country.
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Mrs. Riecer. We have; we have worked hard. I have one daugh-
ter, and she is adopted, which I am very proud of, but she and her
husband are having to struggle, too. T{ley do help me some with
my utility bills, which I could not pay if they did not. But I feel bad
about taking that from them, due to the fact that they need it for
themselves. But my son-in-iaw is a wonderful person, and he just
wants to help me if he can.

Chairman MELcHER. Your doctor tells you no more injections in
your knee—I assume those are cortisone-type, anti-inflammatory-
type injections.

Mrs. RigGeR. I think so.

Chairman MELCHER. And after this, knee surgery will be re-
quired. Now, I think you ought to take your doctor’s advice, be-
cause apparently, you want to continue making the contribution in
a very meaningful way, and I do not know how you would——

Mrs. Riecer. He says if I would go now, it will be less serious
than if I wait a little while longer.

Chairman MELCHER. Second, this question of not taking high
blood pressure medicine when your physician recommends it is also
not a very wise practice. Now, I do not have to tell you tht; you
know that.

Mrs. Rieger. Oh, I know that. I know what my blood pressure
was the other night out at the nursing home—they take it regular-
ly—and they just threw a fit.

Chairman MEeLcHER. I admire your comment about not following
the practice of separating from your husband just so you could
avoid some nursing home coverage in that first 6 months when he
entered the nursing home.

Mrs. RieGer. I just could not do that.

Chairman MELcHER. I especially admire it since my wife and I
have been married just slightly over 40 years, and I will take your
tﬁstimony home to her to show this loyalty. This loyalty is a great
thing.

But in answer to Senator Heinz' question, let us get down to this.
Now, you worked all your life, your husband worked all his life.
Senator Heinz asked who you think ought to be taking care of this,
and whose responsibility it is. I thought you kind of ducked that.
You know, you have put in your time. You are a citizen of this
Cﬁuntry, and you can advise this Congress on what you think about
this.

Shouldn’t somebody step in here and take care of this?

Mrs. RieGer. I think they should.

Chairman MEeLCHER. Well, who?

Mrs. Rigcer. I think the Government ought to.

Chairman MEeLcuer. Well, I thought maybe that was what you
thought. As a case of last resort, the Government ought to pick up
the tab, should they not?

Mrs. RieGeR. I do not want them to give me something that I do
not deserve. But when you get older, and you are doing harder
work than you have ever done—I feel like I have contributed a
little bit to my country.

Chairman MEeLcHER. Yes, you have, yes, you have. And I assume
{lour husband has, too; the way you described him, he certainly

as.




29

Mrs. RiEGER. He was a very hard worker.

Chairman MELCHER. Now, what I am getting at is you forego
doirng what you are supposed to do for yourself. You are jeopardiz-
ing what it is going to take to keep you up and around and capable
of a decent life. So I think you are between a rock and hard place;
your situation is between a rock and a hard place, and you should
not be there. There ought to be somebody picking up this tab after
you are of a certain age. And that is what this Committee is about,
too. We think there should be somebody.

Mrs. RieGer. Well, thank you.

Chairman MELCHER. And if it needs to be the Government, if
that is the last resort, then I think it should be. And it is a ques-
tion then how higk a priority it is. How high a priority is it to take
care of situations like chis.

Mrs. RIEGER. Like I said, I do not want them to give me money
just to go out here and have a party on. I would just like to be able
to pay my honest debts so I can face people.

Chairman MELCHER. Thank you very much for your testimony,
Mrs. Rieger. I entirely agrze with you. I hope you are able to con-
tinue to work at that supper club as long as you want to and feel
like it, but I do not know. I think it is hard work, and I know what
you are talking about when you say it is haraer work than milking
those cows or working on the farm; of course it is.

Mrs. RIEGER. It is. I can stop milking a cow/, but when somebody
wants something to eat, I cannot stop.

Chairman MELCHER. Yes, you have got to get those orders out
right now.

Mrs. RiEGeR. Right.

Chairman MELCHER. Thank you very much.

Mrs. RIEGER. Thank you.

Chairman MELCHER. Our next witness is Mrs. Helen Fish, of
Newport, MI.

Mrs. Fish.

STATEMENT OF HELEN FISH, NEWPORT, M1

Mrs. FisH. Hello to all of you.

Chairman MeLCHER. Mrs. Fish, would you describe in your own
words what your family situation is presently?

Mrs. FisH. I am here in behalf of my mother.

Chairman MELCHER. I think you ought to move those micro-
phones a little bit closer to you.

Mrs. FisH. OK. I probably would not need these microphones be-
cause I have a real, good, loud Hungarian voice.

I am here in behalf of my mother, who is 97 years old. She has
lived with me now for about 7% years. When my mother came to
live with me, she was in fairly good health and was able to get out
and live a fairly normal life, although she had had several episodes
of CVAs, which are small strokes, which left her with partial paral-
ysis at various times.

So that when she came to live with me, as I said, she was finan-
cially all right and physically fairly good. She also has a severe
heart condition.
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Four years ago this August vas when our problems really start-
ed. She lost her right leg through amputation due to poor circula-
tion. She had three major surgeries on her leg alone to try to pre-
serve the leg, but it was useless. So she lost her leg and then
became quite a care,

So I had to resort to hiring part-time nurses’ aides. In our area of
Michigan, the nurses’ aides’ rates go between $5.60 and $7.10 an
hour. So out of her savings, of which she had approximately
$35,000, obtained when my Daddy sold a little house that he had
built. Her money started to diminish, and in just nurses’ aides at 4
hours a day, 7 days a week, and then I had to pay a part-time
nurse for $7.10 an hour. That amounted to over $10,000 a year, just
in nurses’ aide fees, which help is not sufficient to take care of an
elderly person for 4 hours a day. At least 8 hours would alleviate
the person taking care of her and give a little bit of respite from
the strain.

I have the records here, and I have every one itemized. I have
seven manila envelopes full of receipts. For everything that is
spent on this little lady, every cent is written down.

So our problems really started in June 1983. Between June 1983
and Octnber 1983, we spent $2,418. This is for medical supplies, for
doctors, anesthesiologists, pathologists, her home care, medical
equipment—the bed and so on all have to be rented.

Between October 1983 through December 1983, we spent a total
of $3,666. This is the same. And inbetween here, I had three hospi-
tal stays and had to hire the nurse for 24 hours around-the-clock.
Between December 1983 and January 1984, we spent $2,536—there
is additional; I did not add the cents to all of these; I just took the
amounts, like $§160 and so forth, so it would be a little bit more.

Between January 1984 through March 1984, we spent $3,652. Be-
tween March 1984 and May 1984, we spent $1,838. Now, many of
these are for the hospitals stays, and this is over and above what
Medicare paid.

Between May 1984 and July 1984, $2,820. Between July 1984 and
September 1984, $2,348. Between September and November of 1984,
$2,600. Between December 1984 and March 1985, $2,230.

Then she had to go to the nursing home for 2% months, which
cost us $5,500 in the nursing home. This is all out of her savings.
This was with no help whatsoever from Medicare or any other
source.

Between March 1985 and July 1985, $5,971. Between July 4, 1985
and October 1985, $2,328. I will go fast here. Between October 1985
and January 1986, $2,222. Between January 1986 and April 1986,
we spent §1,780. Between April 1986 through June 31, we spent a
total of $1,863. We are coming up to 1986 now.

Between July 1986 and October 1986, $1,700. Between October
1986 through December 1986, we spent a total of $1,885. And then,
over into January, which already we have spent $500 in 1987 so
far, mostly all for nursing care. And where the largest problem is
is in these Medicare patients. I guess I failed to say my father took
out no other insurance, and this is why she has these tremendous
amounts, because all she has is Medicare.

While in the hospital in Toledo, each time she went on her four
or five hospital stays, she was in intensive care, which the beds run

34




31

approximately $700 to $800 a day. And we were not told at the
time that she had used up all her hospital days, which I was not
that fully acquainted with Medicare, and so the days that she was
not entitled to, she had to pay for those days in her hospital stay.

So up to date, from 1983, she has spent $41,000 all-told.

Chairman MELCHER. Forty-one thousand dollars—of her own
money?

Mrs. Fisn. Of her own money.

Chairman MELCHER. Medicare paid most of it?

Mrs. FisH. This is up and above what Medicare paid. The doctor
bills range in price from $1 to $1,900 as each doctor sent his bills,
which is something that should be controlled, in my estimation.

Chairman MEeLcHER. You said your mother was 97 years old right
now.

Mrs. FisH. Riglit now, yes.

Chairman MELCHER. So 4 years ago, she was 93.

Mrs, FisH. Yes.

Chairman MELCHER. And she had $40,000 cash?

Mrs. FisH. Seven years ago she had approximately that amount,
from the sale of their home. That is when my Daddy left, and we
sold her home.

Chairman MELCHER. How much inore has she got?

Mrs. FisH. That is what I am here for. At the present time she
has $4,000 and $4,000 for her burial expenses. When one of the
ladies from sccial services applied for mother’s Medicaid, she was
not eligible, because she does get $440 in Social Security, which
pays for 2 weeks of part-time nursing care. I myself am a heart pa-
tient, and I take care of her exclusively myself when I do not have
a nurse’s aide for 4 hours and sometimes up to 5 or 6 hours a day,
occasionally.

Medicaidy wanted me to get rid of that money, and then she could
go on Medicaid. And I asked, “What will we do for funeral ex-
penses?” and they did not care. The fact was that she still had that
much money in her possession, which the $4,000 at $800 per month
would be gone in approximately 3 or 4 months. To have available
funds for good home carz and TLC is what I'm mostly advocating
for people like my mother—we do not see too many little 97-year-
old ladies running around the streets. And this lady is one of the
most alert people. I have a picture you gentlemen can pass around,
and you will not believe this little lady is 97 years old. She is alert,
and she was given up three times. They asked us if we wanted her
to be a “‘no code,” which means no resuscitative measures, and we
said to do all they could for her, and it was worth it. She is 97 and
still her mind is usually better than mine; a very alert “young”
lady of 97 years old.

My request is that mostly in our area of Michigan, what we need
is home care services; just asking for part-time respite hours or dol-
lars to help the family, and the Government, as we say, would still
be saving tremendous amounts of money. It would still put people
to work. There are nurses’ aides all over, desiring worﬁ’(, and no
place for them to work. If some formula or help would come in just
getting people like myself part-time assistance, it would mean a !ot.

In the nursing home, she had to pay all that herself. She was not
eligible for any assistance because she can feed herself, although
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she has only 50 percent vision in one eye and the other eye is total-
ly blind, and we can never leave her alone. In one of her major sur-
geries, she slipped off the edge of the bed, and hit the leg that was
amputated, she broke the bone from the knee to th~ hip in half,
which had to be removed. This was a major surgery that she was
there for at great and enormous cost.

So what my request is is for help in home care nursing, because
the nursing homes in our area are consistentl, full. When I went
for major shoulder surgery 3 months ago, there was not a bed to be
had in a nursing home in Monroe, so we kept her at home, and I
paid a nurse’s aide around-the-clock, 24 hours.

Chairman MELCHER. Over the weekend, I just came from visiting
two of my aunts, one of whom is 93 and one is 94. Both are very
alert, both are, in relative terms, very active, and are out and
around. They do not drive a car anymore, but that is about the
only thing they refrain from doing.

Now, tell me about your mother. This all started at £3?

Mrs. Fisn. Well, her major problem was through the amputation
of her leg, and she had several strokes and was incapacitated for a
couple weeks each time, but then improved.

Chairman MEeLCHER. I understand. But was she up and around?

Mrs. FisH. Yes, definitely, definitely, yes. She wer . with me ev-
erywhere I went; she was able to go.

Chairman MeLCHER. Was she able to read at that time?

Mrs. FisH. Partly, yes. The eye has deteriorated considerably in
the last 3 years.

Chairman MELCHER. Was she living with you chen?

Mrs. FisH. She has been with me for 7 years, since the death of
my father.

Chairman MELCHER. All right. So she has been with you since
she was 90 years old.

Mrs. FisH. Yes.

Chairman MELCHER. And she has been an active person up until
the amputation?

Mrs. FisH. It will be 4 years, yes, up until almost 4 years ago.

Chairman MELCHER. Does she vote?

Mrs. FisH. I do not think so. I do not remember taking her.

Chairman MELCHER. That is the only thing she has given up—all
right. Now, at 93 years of age, with 40,000-some-odd dollars in cash,
she should have been quite secure, along with Medicare.

Mrs. FisH. She would have been, yes. My father did not believe
in hocpitalization, and foreign people do not let their children tell
them what to do. Although we tried very hard to take out hospital-
ization for them, he refused. And this is where, like you said, I
really would prsh having people understand that Medicare does
not pay everything; to star: younger in life. I would have the re-
porters writing consistently about it, urging people to realize this—
which my father apparently thought—he died at age 93 and had
been hospitalized only three times in all of his lifetime, at the age
of 93, that was quite a record.

Chairman MELCHER. You are absolutely right on that, that
people should understand very definitely what Medicare will pay
for.
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Mrs. Fisn. Right. Even when my mother went to the hospital,
and these were all major surgeries that she had, I did not myself
realize that Medicare did not cover all these extras, like the doctor
bills, which sometimes she gets bills from the associates and from
the doctors. There will be five doctors in one group, and each one
sends a bill. I have the proof for that, which is devastating to the
patient, having to pay all these extra doctors and cardiologists and
whatever.

In fact, she received a bill the day before I came, still for Jab
work which they did 10 months ago.

Chairman MELCHER. Your statement just a moment ago, recom-
mending that there be some way of taking care of the patient at
home with some assistance in home health care——

Mrs. FisH. Yes. That is all so many of us ask for, is just some
ass,stance.

Chairman MELCHER. Some assistance, because after all if you
have 16 hours out of the day where you are doing it all, the 8 hours
that can be prcvided in home heaith care by a nurse’s aide would
make it possible to continue on with the type of care that is best
for your mother.

Mrs. Fisu. Right.

Chairman MeLCHER. All right. I want to confess that the Bowen
bill that Senator Kennedy and I introduced into Congress a couple
of weeks ago does not cover that, and it is another shortcoming of
the bill. So I think the Bowen proposal is a good starting point, but
I would not want anybody to draw the conclusion that somehow it
took care of some of the major difficulties that are catastrophic. I
Just wanted to mention that to you. But before we get done, I hope
that Congress does enact a type of catastrophic that does pick up
what ‘s needed in home health care assistance for patients and also
when it becomes one of the better solutions for that particular pa-
tient, in circumstances as a nursing home, that it picks that up,
too, because those are the two major areas where the testimony we
have received today tells us simply are not covered.

Mrs. FisH. To me it would be profitable, as I said, for the Govern-
ment, in paying a much less amount for the patient to stay in the
home. I understand—I have worked in a nursing home——

Chairman MELCHER. Oh, yes, by far the best.

Mrs. FisH. Right. I understand that there are patients who abso-
lutely cannot be taken care of at home, like my mother when she
iirst came home, it took two of us to handle a little 93-year-old lady
with one leg. It is very, very difficult.

Chairman MELCHER. Senator Heinz?

Senator Heinz. Mrs. Fish, obviously, you have recounted the
kinds of financial difficulties that you have had and the need for
some assistance to defray some of those. But beyond the financial
difficulties, aren’t there many others in terms of rendering the
kind of care—does it not put strains on you—or are you able to
handle it pretty easily?

Mrs. FisH. Can I handle the scrain easily?

Sernator HEINz. Yes. Is it a strain on you emotionally?

Mrs. FisH. Yes, yes. I do have a heart condition, which does not
help that much. I am on heart medication.
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Senator HeiNz. So it is both a physical and emotional strain on
you.

Mrs. FisH. Yes, yes.

Senator HEINz. If you could afiord it—and we recognize you
cannot-—would you under any circumstances place your mother in
a nursing home?

Mrs. FisH. Well, she was not eligible to go to the nursing home
without us footing the whole bill.

Senator Heinz. I understand that. I am just asking, though, if
you had the money——

Mrs. FisH. I would not want. to. We are trying to hold out for 100,
which is 3 more years, and she probably will make it.

Senator Heinz. So given a choice, you would still rather keep
your mother at home.

Mrs. FisH. With help, yes, yes.

Senator Heinz. Rather than have her in a nursing home?

Mrs. FisH. Definitely, yes. Foreign people are a little funny that
way, with their families.

Senator Heinz. Do you know why your mother has not become
eligible for Medicaid?

Mrs. Fise. Because as I quoted before, she has the $4,000 and
then her burial expenses, which are intact and not to be touched.

Senator HEINZ. Hav: you ever been tempted to try and do some-
thing about that?

Mrs. FisH. Do you meun, getting rid of her money?

Senator HEInz. Yes.

Mrs. FisH. Well, it would not take long by keeping a nurse’s aide,
which is $800 a month; $800 from $4,000 per month, it would use it
up in a few months.

Senator HeInz. It would take about 5 months, right?

Mrs. FisH. Right, right.

Senator Heinz. Why have you elected not to do that?

Mrs. FisH. Not to do what?

Senator Heinz. To spend the money on a nurse’s aide.

Mrs. FisH. Well, I think it is the idea of going on Medicaid—p-~r-
haps. I do not know what all is involved with that. I did not check
any further. As soon as they saw her record, they sent a letter of
dismissal that she was not eligible at all for Medicaid.

Senator Heinz. But you did not feel that you wanted to pursue
that any further?

Mrs. FisH. No, no.

Senator Heinz. Why? If I told you that there is this program
called Medicaid; that it is run and paid for partly by the States,
partly by the Federal Governmeni, and under certain circum-
stances, it will take care of your costs if you do not have any
money—why would you shy away from learning more about it?

Mrs. FisH. What would happen if this little lady would die, would
pass away? Who would pay the burial charges? That is another
question I am asking. They -vanted all tnat money to be rid of for
her to go on Medicaid.

Senator HEINzZ. So yo.. .2 nervous about what would happen to
your mother if she passed away and she was on Medicaid?

Mrs. Fisr. Yes, or if something happened to me—I would not
know what would happen to her.
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Senator HEINz. It sounds to me, and I picked it up from our
other witnesses, Mrs. Yelineck and Mrs. Rieger, like there is kind
of a nervousness about finding out about Medicaid. Is that because
Medicaid has some kind of a bad reputation?

Mrs. 71sH. I do not think so, necessarily, no. I do not think so.

Chairman MEeLcHER. Would you yield, Senator Heinz?

Senator HEINz. Yes, I would be happy to yield, Mr. Chairman.

Chairman MELCHER. Mrs. Fish, isn’t it because you have to de-
plete all your money?

Mrs. FisH. Do you mean with my mother?

Chairman MELCHER. Yes.

Mrs. FisH. Yes, I think so. That is the underlying reason.

Chairman MELCHER. Nobody wants to be flat broke.

Mrs. FisH. I believe that is the reason. I think you have ex-
pressed it explicitiy.

Senator HEinz. Well, you said as much earlier. I am just trying
to see if there are any other reasons there. That may be the central
one, Mr. Chairman. People who have been proud and independent
and self-sufficient all their lives may not themselves or in behalf of
their parent want to see their parent put in a status which we call
pauperized, penniless, absolutely destitute, poor. Those are pretty
awful words. And that is what is involved, fundamentally, before
you can become eligible for Medicaid. And if there is anything that
most people fight like heck, having fought that way for a lifetime,
to avoid, it is becoming dependent and losing their independence.

So I think you put your finger on it. I was just interested as to
whether there might be any other problems. out there.

Mrs. Fish, I thank you very much.

Mrs. FisH. The nursing care people that I did hire for my mother
did have some assistance from the Government, but this is what
they were pushing for at the forum. This is where I started, at a
small forum in Monroe, MI, with some of the gentlemen from Lan-
sing. They do have some Government assistance through the home
nursing care. But I was only allowed 9 hours a week is what they
paid for, and then I had to pay the rest of the 4 days myself. But
they did give you 100 hours a year, which is not very much to help
out with a patient.

Senator HEInz. But that was available to you, 100 hours a year?

Mrs. FisH. It ran out. That ran out. And sometimes they can only
give you 3 hours. It is whatever the fund has accumulated.

Senator HEINz. But as you say, 100 hours a year is not much.

Mrs. FisH. One hundred hours a year. Only 9 hours a week is
what they give. Maybe I misquoted. Nine hours a week is all they
could give me.

Senator HeiNz. Thank you.

Chairman MELCHER. Senator Pressler?

Senator PrEssLER. Thank you very much, and thank you for
being here.

I have made notes on what I see sociologically we ar. experienc-
ing here today. We are not hearing from the very poor, the ex-
tremely poor. We are hearing from middle-class America. I might
say that I think the selection of the witnesses has been very good.
These are middle-class people. I know in our universities, when so-
ciologists write, they like to write about the very poor or the very
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rich. Indeed, in the academic community and elsewhere, the
middle-classes are almost left out. In some cases, they are not
thought to be a challenging subject for study.

But what we see here are middle-class Americans in trouble. We
see no fraud. We are not talking about any fraud. We find nobody
who really wants a handout. We are finding working people, no
question about their honesty. Most of the witnesses here have been
women taking care of men, although this particular witness is
taking care of a woman. But, I can assure you there are some men
taking care of women from my activities in the Alzheimer’s group,
and the people have had no warning of what was to come, and they
are almost penalized for having made some savings or owning some
property or trying to hang onto a house or some little bit of proper-
ty. They are in a category that they would aimost be better off if
they were impoverished.

So I think we have a very special set of problems that are pre-
sented here this morning. I want to compliment staff on their selec-
tion of witnesses. I am one who does not believe in Government
action except where it is extremely necessary. But here, 1 see
people who are trying everything, who have done everything they
can do, and yet they are in great difficulty. I commend these wit-
nesses.

But do you ever get a feeling—if I may address this to you—do
you ever get a feeling that you would be better off in this current
set of circumstances if you were impoverished; you could get aid
easier, could you not?

Mrs. FisH. Yes.

Senator PressiiR. I think that is very significant. So once again,
we are sort of penalizing those people who have some savings, who
have a job, who try to pay their bills and find that it is impossible.
It may not be a story that will make for great editorials, it is not a
story that will make for great adjectives. But it is a real story of
what a lot of middle-class America is experiencing, is that not cor-
rect? The people you know who are in similar circumstances, are
they people who have worked hard and have some savings, own a
house or a small business, or something of that sort?

Mrs. FisH. Right, yes.

Senator PressLER. I think that is a very significant thing. I hope
as we go forward with our hearings on catastrophic illness ex-
penses that we keep that in mind, because I think this is a very
significant hearing from that point of view. I again want to compli-
ment staff for the choice of witnesses because I think they illus-
trate very strongly a problem that is going to the roots of—not im-
poverished America; there is not racial prejudice here—it i. ~ach-
ing to the very roots of middle-class America. If you were very
rvealthy, you would probably be all right for a period of time, at
east.

I think your testimony illustrates what I have been talking
about. I have no specific questions. I tharnk you for your testimony.

I am going to have staff again tell me, if we had had Secretary
Bowen'’s plan in place, would that have made a big difference in
your case? Or, if you had bought more Medigap insurance would
that have made a big difference?
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Was there any way that, in your own mind, if you went back 20
years, you could have planned for this, or bought insurance, or
done something?

Mrs. FisH. No. This is why I say people should be educated to
this, to start——

Senator PressLER. They should be educated to it?

Mrs. FisH. Yes, because people do not think of it.

Senator PressLErR. But what could you have done if you were
educated or thought about it?

Mrs. FisH. I v ould have provi 'ed for this in the future—is this
what you are asking? I did not hear you.

Senator PRESSLER. Yes,

Mrs. FisH. Definitely, yes.

Senator PressLER. What kind of insurance could you have bought
to cover this?

Mrs. Fisn. What kind of insurance—I do not understand your
question.

Senator PREsSLER. What kind of insurance would you have
bought, or how would you have provided for this?

Mrs. FisH. Do you mean like hospitalization?

Senator PressLER. Could you have purchased that?

Mrs. FisH. Yes. I had to purchase mine after I retired. I myself
carry my own health insurance.

Senator PrEssLER. But if you had bought that 20 years ago, you
could ha 7e bought it at a lower rate, and——

Mrs. FisH. Well, at work I was covered. So people do not think of
this a lot of times, you know, because you are covered with a lot of
hospitalization in your job. After I retired, then I had to pick up
iny own, and a lot of people perhaps do not do that.

Senator PRESSLER. But you did do that?

Mrs. FisH. Yes, yes. Well, when I was at work, I was fully cov-
ered with hospitalization, and I did not have to pay anything. After
I retired, that is cut off right then, and then you have to pick up
your own hospitalizatior But my father, for years and years and
years, he did not work, and he was not covered with any kind of
insurance, ever. Even before he was working, they did not have it
at that time.

Senator PressLEr. OK. But I think if we dig into it, we would
find that even if you had bought some of this insurance, or your
mother had——

Mrs. FisH. I tried to get "msurance for her, but she was past 87, so
there was no insurance company where I could get anything for
her at the time when she came to live with me.

Senator PressLerR. Well, then, maybe we need a public informa-
tion program—I do not know how we would do it; it is a complicat-
ed thing. It seems as though there is almost no way for some
people to escape your situation without the Government having
some kind of catastrophic insurance.

Thank you, Mr. Chairman.

Chairman MELCHER. Senator Wilson.

Senator WiLsON. Thank you, Mr. Chairman.

T am not going to ask any questions of Mrs. Fish. I think she and
the other witnesses have been quite eloquent. One persistent theme
in the testimony of all of them—one that perhaps came out most
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pointedly in the comment from Mrs. Rieger that when the private
supplemental coverage reached the premium of $60 a month, it was
no longer affordable—resonates in the testimony that we can
expect from the industry, that they think that more and more
people are not nsrnred for supplemental coverage because of its
cost, not because of its availability. I think that is a truism.

And Senator Pressler in his questions to Mrs. Fish as to what she
might have done—my impression is that in the last 5 years, al-
though the industiy is certainly much older than this, but in the
past § years there has been a virtual explosion of private coverage
offered in things like the Sunday supplement to a newspaper. My
impression, too, is that they run the gamut from some that are
very good to some that probably are not worth the premium.

I think the real question is the one that has been focused on in
Mr. Shapland’s written testimony, and that is, how do you make it
affordable. So I would say that I think that Senator Pressler is cor-
rect in commending the staff and the Chairman in setting the
hearing and in selecting the witnesses. I think these three ladies
have given us a very sharp focus on the problem of perhaps the
majority of Americans who have worked hard all their lives, tried
to save, tried to be ‘i.dependent, only to come to that time when
their loved ones are devastated by severe health problems and
their savings are in turn devastated. And someone who thinks that
they have been provident, someone who has prized their independ-
ence, can find themselves virtually wiped out.

I do not know what the answer is, but the committee is right in
focusing on it, and I think that gives particular focus to the testi-
mony that we are about to hear.

Thank you, Mr. Chairman.

Chairman MELCHER. Mrs. Fish, I noted that in responding to
Senator Heinz, you said that your mother’s determination is to
make it to 100,

Mrs. FisH. Right. I believe she will.

Chairman MELCHER. You believe she will.

Mrs. 1sH. Right—cost or no cost.

Chairman MELCHER. Will you tell her for me that I believe that
elderly people contribute very much through their families and
through thei.' acquaintances to the quality of life and to the integ-
rity of society of America; and that because they are aged, they
have more experience than the rest of us.

I asked you if she still voted. Tell her I think she should. There
ish anldelection coming up before she reaches 100, and I think she
should.

Mrs. FisH. [ know she used to; her and Daddy always did.

Chairman MELCKER. Well, what thir is all about is making a de-
termination, and what Congress is ali about is to make a determi-
nation of what are the priorities of America. Those of us on this
committee feel rather strongly that health care for the elderly is a
very high priority of the country. But nobody has more experience
than someone who is almost 100 in making that determination.

So tell your mother for me that I want her to be part of the proc-
ess of making that determination.

Mrs. FisH. Could I ask you a question?

Chairman MELCHER. Yes
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Mrs. FisH. Do you think that shows good reasoning in what i
have mentioned about rather than the people who do not have to—
like my mother, she does not have to go to a nursing home; she can
be taken care of at home. And by sending her to the nursing home,
I would have to pay that regardless. That is the only way they
allow you to get in there, when you have to pay your own way. But
if there were a fund to help, asT asked, does that show reasoning?
The Government would still be better off and would not be paying
the full extent of the patient’s care in the nursing home.

Chairman MELCHER. Oh, yes. Providing home health care assist-
ance is by far the best investment of anybody, because the pa-
tient—your moth~, in tuis case—is more content at home, and you
are more content in having her at home. And so providing that as-
sistance is extremely vital and should be our first step.

Mrs. FisH. Right. This is for people like my mother who can; I
am not judging people who cannot be taken care of at home. That
is another story, as the other ladies showed us.

Chairman MELCHER. Mrs. Yelineck described the care that is
needed for her husband at this particular time, which is probably
more than you can do at home. But even so, his desire is to come
home, and when he does, health care assistance must be available
there. Mrs. Yelineck will not be able to handle it by herself.

Mrs. FisH. Are there funds at the present time, like the one
health care that I have to hire the girls from there?

Chairman MELCHER. There are none at the present time.

Mrs. Fisn. They are funded somewhat. Where does that come
from, then, the 9 hours a week that I was offered, or given?

Chairman MELCHER. I think you are talking about a Michigan
State plan. There are some home health care funds available for
Mrs. Fish——

Mrs. FisH. it does not come through the Government per se?

Chairmar. MELCHER. But I think that is a Michigan plan, and
there may be some Federal assistance in it—there is some Federal
assistance in it, but it is done through the State, and each State
decides how they are going to handle it, and they are going to con-
tribute some.

Mrs. Fisd. So it is State-fundad, then, in other words?

Chairman MzrcHER. There is some Federal assistance in it; 50
percent is Federal.

Mrs. FisH. I see.

Chairman MELCHER. But it is up to the State, then, to match that
and then carry it forward. And what we are finding—it varies from
State to State. In your case, it simply is not nearly enough. Did you
say it amounted to 9 hours?

Mrs. FisH. Nine hours. They call it respite hours. Nine hours a
week is all I could have.

Chairman MELCHER. Yes.

Mrs. FisH. That is all they had money for at the time.

Chairman MEeLcHER. Did that run out, or can you still get 9
hours a week?

Mrs. FisH. No. It runs out. And right now, there are not any
funds to help.

Chairman MELCHL«. We are just starting on our quest to be of
assistance in passing catastrophic coverage, but so far what we are
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finding out is that it is very limited, and in some States there is
none, because they do not come up with their matching portion.
Some States such as yours, Michigan, do match part of it, but that
does not go nearly far enough to be of too much assistance for a
person such as yourself.

I want to thank you very much, Mrs. Fish, for coming here today
and giving us this picture of the circumstances that face you and
your mother.

Mrs. FisH. Now, another question which has bothered me, if I
could ask you Senators—who has the jurisdiction over closing a
hospital? In the town <vhere I live we have a beautiful, fairly new,
up-to-date, modern hospital, and the doors are closed—a 10f-bed
hospital. The other hospital we have in my area is just newiy-re-
modeled, an addition put on for $13.5 mi'lion. And the smaller hos-
pital has been closed now for 2% years.

Why couldn’t these unused hospitals be utilized at a lower rate—
as we call them, step-down units. I have been in nursing, and I
think you understand the term, step-down units. This hospital is
beautiful, modcrn, up-to-date.

Who has the jurisdiction over these hospitals closing? Is it the
Government? What is it?

Chairman MELcHER. It is a combination of State and Federal
Governments. The Federal Government will establish the stand-
ards necessary for a hospital to be able to receive Medicare and
Medicaid patients. So to a certain extent we are the ones to talk to
in the Federal Government, as well as Health and Human Serv-
ices, which actually admir.isters the laws that we cause them to ad-
minister. But it is a combination between the State and the Fede*-
al Government.

Mrs. FisH. Could those in sume way be opened so that patients
who have to go to the nursing home could go there, because these
step-down units are really needed.

Chairman MELCHER. Well, it couid be convalescent care, it could
be a variety of things. And I think sometimes, we do not seem to
use our good commonsense.

Mrs. FisH. Right, because they sure ar: not making any money
with those doors closed and 100 heds. And in the new hospital with
the $13.5 million  lition, one complete floor is closed, with A8

beds emjity, day 1y. I am really curious. Being in nursing, I
do not k.‘ow—w .e reason for a whole floor in a hospital to
be shut down, fo. 5 now?

Chairman MELc:. . cannot answer that one.

Mrs. FisH. Is that in the hands of the Government, some regula-
tion that a certain amount of beds have to be closed?

Chairman MELCHER. I would not think so.

Senator HEiNz. Probably not. 1t was probably a decision of the
board of the hospital. I assurie it probably was a private nonprofit
hospital?

Mrs. FisH. I think so. I do not know. It is & goud-sized hospital.

Senator HEinz. For the most part, it tends to be because in terms
of acute care, there is not enough demand in that community, or
sometimes it is because the reimbursement rates for certain kinds
of care are just not adequate. That can be a Federal Government-
created problem.
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Mrs. FisH. That is a question that really bothered me. Then, is
there encouragement for people like me to take care of a person in
the home? Is there any good outlook?

Senator Heinz. There is not nearly enough.

Mrs. FisH. I mean, will there be?

Chairman MeLCHER. We think there will be a lot more, because
we think that—in absolutely the best of all worlds, your mother
would not be ill; but secondly, she does need a lot of care, and by
far the best place is at home. So we hope we can generate more
encouragement for exactly what you are doing.

Mrs. FisH. I hope so.

Chairman MeLCHER. Thank you very much, Mrs. Fish.

We have a witness now from the insurance industry, Robert Shap-
land, the vice president of Mutu=l of Omaha Insurance Co., repre-
senting the Health Insurance Association of America.

Mr. Shapland, the committee very much welcomes your partici-
pation today, and we want to thank you for making the effort to
come here today to be a witness.

STATEMENT OF ROBERT SHAPLAND, VICE PRESIDENT AND AC-
TUARY, MUTUAL OF OMAHA INSURANCE CO., ON BEHALF OF
THE HEALTH INSURANCE ASSOCIATION OF AMFRICA

Mr. SHAPLAND. Good afternoon. I want to thank you for inviting
me and giving me a chance to help in solving the problem of cata-
strophic costs. I think we all know that there are catastrophic
costs, and we all want to work together to solve them.

I also want to thank you for having the snow. In Omaha we have
not had any snow, and I love snow and I think it is beautiful out-
side—so thank you for that, too.

I am always pleased when I have attended hearings—I have not
had a chance to attend too many—but I am always pleased at my
strengthened vision or insight as to the work you guys are dedicat-
ed to doing and the way you approach the hearings. Every time [
have been to a hearing, I have always thought that it is too bad
that the people back home cannot see how you approach the hear-
ings on a very fair basis and look for the answers without any fore-
gone conclusions, and do an honest job.

Almost everything that you, Senators, have said here today and
the witnesses have said today, I think is absolutely right. There are
some problems that need to be solved. As Senator Heinz said, there
are some potholez that need to be filled; there is education that
needs to be conveyed—there are all kinds of things.

I know that this is a pretty knotty problem. I have spent a lot of
time on this, and you are probably fairly new to it. The Heulth In-
surance Association stands ready to help you in the education proc-
ess.

I have made some notes during the hearing about the questions
wnat were raised and statements that were made, so I thought I
might respond to some of those. So my testimony might be sort of
disjointed, but at least I am trying to help in any way I can. I know
you will have some questions for me later, and I hope I can help
you understand the insurance industry and the Government’s and
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industry’s role in providing catastrophic care and where they are
not providing catastrophic care.

The statement was made that the Government needs to take
care of people as the last sort; people need to feel that they are
taking care of themselves to the extent they can—that is right—
and then, Government needs to realize where people cannot take
care of themselves and step in. It is the same thing with Govern-
ment’s role in any other field, like transportation, food, national
defense, or anything; where people cannot take care of themselves,
the government steps in. And there are some areas here where the
Government does need to step in and already has stepped in to
some degree, and I think we need to ask ourselves what expanded
role of stepping in does the Federal Government need to do.

Talking about education, I think you are absolutely right, and it
has been made clear here at the hearing, that there are great mis-
understandings about what Medicare does. I work with it every day
in insurance, so I have learned it. But even for me it was a long
process. Insurance of any kind is hard to comprehend.

Somebody made a comment about a burglary and what does the
insurance company cover. I have the same problems, even though I
am an actuary and work with insurance every day. [nsurance is
not an easy subject, and it takes a lot of education.

I think the Government has probably been remiss in its efforts
on educating the public about Meticare. Surveys have shown that
the vast majority of people in the United States think that Medi-
care pays for nursing care, when it does not, and some other kinds
of care, and have relied falsely on their honest perceptions of what
Medicare is.

I think the industry, on the other hand, has been way more
active and deserves plaudits for its efforts at educating the public
regarding Medicare. We go out and sell Medicare supplement poli-
cies and spend a lot of energy explaining to the public what Medi-
care pays, what our policies pay, what Medicare does not pay and
what our policies do not pay.

We have developed, in conjunction with HCFA, buyers’ guides
that explain what Medicare is all about and what the Medicare
supplement pays, and it also says that Medicare does not cover
long-term care, for example, and that our policies do not.

Actually, when we sell a Medicare supplement policy, we have
got to give the purchaser several pieces of paper that say what we
do not cover and also tell him that the Government does not cover
it, either. So we have gone out of our way to help educate the
public and be honest about what we do not do. I think we have
probably done more of that than any other industry. I do not know
that the auto industry or any other industry have gone out there
and said what their product does not do, like we are.

But that does not mean that that is enough. I think that it has
been proven here today by the witnesses that there is just a lot
more educating to be done.

There was a lot of discussion here about Medicaid and people
having to be impoverished to get Medicaid. I think that that is
something that you are going to really have to wrestle with—
whether somebody should be able to keep $4,000 for burial before
they go on Medicaid, and those kinds of questions. Those questions
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will be tough, and I am glad I am not sitting in your seat, because
we are talking about spending a lot of money at a time when the
Government does not have a lot of money to support programs like
that.

But I can say from my own personal perspective that I would
like you to spend some of my money and tax me to help these
people out. I am not speaking for anybody but my personal self
now, but I see these needs, and I think you have got to bring your-
selves to get some tax dollars out there to take care of some of
these needs. It is not going to be an easy thing to do, but I think
you are going to have to do it.

I think I might give you a little bit of insight regarding the
Bowen proposal as i{ fills the catastrophic gaps that we need to
cover. I guess I would generalize first and say that Bowen’s propos-
al—and here, I think I had better define Bowen’s proposal as his
proposal for pecple with Medicare to expand the Medicare pro-
gram—because he has made lots of different proposals that covers
a whole gamut of options and so on, but——

Senator WiLsoN. Mr. Chairman, excuse me. I hate to interrupt,
but I am having difficulty hearing Mr. Shapland. If you could
speak a little louder, please.

Mr. SuapLanp. All right. In the context of that portion of
Bowen’s proposal, I think you are going to find in your studies—
and we have charts and things that might be helpful on this—that
his proposal adds very little to the solution of the catastrophic
problem, and thz. is for several reasons.

One, it addresses, as you have already talked about here today,
only those types of expenses covered by Medicare. And as we have
also talked about here today, Medicare has a limited laundry list of
things it covers, and then a lot of things it does not cover.

Senator HeiNz. Excuse me, Mr. Chairman. Could I interrupt just
to clarify something? A few minutes ago, you said that th.re were
some Eroblems, that you could not disagree with any of the kinds
of problems that have been laid out here. And yet on the first page
of your testimony, you say,

If I could summarize for you the prevailing conclusion from our industry’s assess-
ments of Medicare and its present condition, I would have to say that we see no
compelling need to begin a major overhaul of this program. In our opinion, the cur-

rent combination of private and public coverage is serving the public well. So, since
the system obviously is not “broken”, a major “fix” hardly seems warranted.

My question is I o not understand why you were here a minute
ago saying that you could not disagree with anything the witnesses
were saying, and your statement says the opposite.

Mr. SHAPLAND. I am glad you asked that question because that is
a confusing point. What we are saying is within the context of
what Medicare is paying for, its laundry list of covered items, and
only in that context, we agree that the Medicare and private insur-
ance industries are providing catastrophic coverage, but——

Senator HEINz. For those things that are being paid for.

Mr. SHAPLAND. Yes, right.

Senator HEiNz. For those things that are not being paid for,
which include for a lot of people catastrephic coverage, things are
still working well?

Mr. SuarLaND. No, no.
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Senator HEINZ. So things are working well when they are being
pailcf for; when they are not being paid for, they are not working
well.

Mr. SHarLAND. That is right.

Senator HEINz. We could have figured that one out.

Mr. SHAPLAND. The statement was limited, and maybe it was not
clear, and I apologize if it was not clear. The statement was meant
to convey that within the field of the items covered by Medicare,
Medicare leaves some catastrophic gaps within its own field of cov-
erage. There are lots of things it does not cover, but within the
fields that it does cover, Medicare has some gaps, and those gaps
have been closed by the private insurance industry and Medicaid
and so on—and which I can explain.

Senator HEiNZ. And—if the Chairman will allow me——

Chairman MELCHER. Yes, certainly.

Senator HEINZ [continning]. You are saying that you feel, after
having listened to the testimony of the first two witnesses, both of
whom had “catastrophic coverage” and who clearly had serious
problems, you believe that catastrcphic coverage needs are being
met by the private insurance they describe?

Mr. SHAPLAND. No, that is pot what I said, sir.

Senator HEINZ. Well, I am just unclear as to what you are
saying. .

Mr. SHaPLAND. OK, I will try to explain it.

Senator HEiNz. I guess what you are saying is——

Mr. SuapLAND. I think you are asking a good question. I think
you are asking a very intelligent, good question.

Senator HEINz. But I do not understand your answer.

Mr. SHAPLAND So I will try to rephrase it so I can answer it.
Within those types of coverage covered by Medicare, which is a
limited laundry list that does not cover drugs, does not cover eye
care, does not cover nursing care, aside from those items——

Senator HEINz. It does aot cover prescription drugs, which cost
one of our witness $90 a month.

Mr. SHAPLAND. Absolutely, that is right.

Senator HEINZ. It does not cover doctor bills over and above
those that Medicnre will pay.

Mr. SHaPLAND. That is right, that is right.

Senator HEINz. I mean, we are not talking about long-term care.
We are talk’ 1g about the catastrophic nature of a whnle bunch of
Littllf things allding up to a huge burden that will break the camel’s

ack.

Mr. SnaprLanp. We are all agreeing. It might not sound like we
are agreeing.

_ Senator HEINz. No, we 2ie not. When you say you are agree-
ing——

Mr. SuaPLAND. No. You think we are not agreeing, but I want to
explain that we reclly are agreeing. The insurance industry knows
that all those things you mentioned need to be dealt with. And we
do not ever intend to say—even though a statement there might
have implied it, we did not mean to imply it. The insurance indus-
try says all of those problems you just mentioned exist; they are
not being taken care of by the Government or the private insur-
ance industry. Now are we in agreement?
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Senator HEiNz. What you say is a kind of sophistry, with all due
respect. You are saying that when things are paid for, they are
being taken care of; when they are not, there is a problem.

And what I asked you—and you did not respond to the ques-
tion—is in your judgment, did the private catastrophic insurance
that the first two witnesses indicated they had, was that doing a
good job for them. And the answer is aither it was doing a good job
or it was not.

Nfr. SHAPLAND. Some of the witnesses had no insurance, so obvi-
ously——

Senator HeInz. I am talking about the two that did.

Mr. SuarLanD. Well, to th2 degree that they buy a Medicerz sup-
plement policy, they have certain catastrophic coverages, and those
are limited just like Medicare, and they still leave all the loopholes
you just mentioned, and those are the ones you need to deal with.

Senator HEiNz. But how about the loopholes they mentioned?

Mr. SHAPLAND. The ones that they mentioned are ones outside of
Medicare and Medicare supplement policies.

Senator Heinz. Which they had—the first witness’ husband
worked for the Internal Revenue Service as a very highly qualified
reader of, among other things, fine print. Both he and his wife are
still trying to figure out how they got done in. You are saying not
to worry.

Mr. SHarLaND. I did not say that at all. I think they need to
WOrry.

Senator HEINZ. You are saving it is working well.

Mr. SHapLAND. No, I did not.

Senator HEINZ. You are saying it is not working well?

Mr. SHaPLAND. I say that there are all kinds of catastrophic
needs out there not being met by the private insurance industry.

Senator HEINZ. Even when you have an insurance policy labeled
“catastrophic coverage.”

Mr. SHAPLAND. It is labeled a Medicare supplement policy, and it
only supplements areas where Medicare is paying and covers the
gaps of Medicare.

Senator HEINzZ. Yet it does not, does it?

Mr. SHAPLAND. Yes, it does. It covers the gaps——.

Senator Heinz. Well, I have taken too much time; I apologize.

Chairman MEeLcHER. No, that is fine. I think this is reaily the
nuts and bolts of what Mr. Shapland can provide us. Let me restate
it and see if my statement is correct, Mr. Shapland.

You are testifying on behalf of both Mutual of Omaha Insurance
Co. and also the Health Insurance Association of America. What
you are testifying is that Medicare goes so far, that there are Medi-
¢ ap policies that extend that only in the areas that Medicare now
covers; is that correct?

Mr. SHAPLAND. That is correct.

Chairman MELCEER. And that you personally believe that we
should go much farther, and that your vote and your tax dollar, as
far as yowm vote is concerned, couvld wisely be used to go farther for
the elderly; is that correct?

Mr. SHarLaND. In the area where people cannot take care of
themselves, I think we have to spend some tax dollars.
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Chairman MELCHER. In exactly the instances of the witnesses
that we have heard?

Mr. SHAPLAND. Sure.

Chairman MEeLCHER. All right. Might I ask you one more ques-
tion at this point. Is that testimony that you have just given there,
your feeling and your tax dollar and your vote, or is that the feel-
in%dof the Health Insurance Association of America?

r. SHAPLAND. The Health Insurance Association of America
recognizes that there are people who cannot afford private insur-
ance, just like they cannot afford food or clothing or shelter; and
the Government needs to step in and take care of those people.

We have had lots of testimony that even though there is such a
Government program that it aiso has all kinds of loopholes that
you have to deal with. And we are asking you—we are on your
side, and we think they need to be examined, and the Medicaid
Program modified.

Chairman MeLCHER. The Medicaid Program what?

Mr. SHAPLAND. The Medicaid Program to the extent that it is not
doing the job that it was intended to do needs to be modified, and
we commend you for looking at the shortfalls of the Medicaid Pro-
gram and fixing them.

Chairman MELCHER. Please proceed.

Mr. SHaPLAND. I know it might be confusing. I was only trying to
explain what the “potholes” were, as Senator Heinz mentioned,
what the potholes are that do not need fixing, and what the pot-
holes are that do need fixing.

Senator HEINz. An. “black holes” as well as potholes.

Mr. SuapLaND. Black holes, potholes. You are absolutely right
There are these potholes out here, and I commend you for examin-
ing and look for those potholes and finding out what can be done
about them. We are all together in this. It is a heck of a job, and
we commend you for your effort.

One pothole that does not need to be fixed is the one that Dr.
Bowen says we need to fix. I think he is expending his energy in an
area where it does not need to be spent, because that is one pothole
that has already been fixed. There are a lot of potholes out there
that have not been fixed, but that one has.

Chairman MEgLchER. Well, he recommends, I think $4 a month
additional.

Mr. SHaPLAND. Right.

Chairman MELCHER. Which is $48. Would $48 spent in the pri-
vate field do as much?

Mr. SHAPLAND. It was $4.95, I believe.

Chairman MELcHER. Five dollars, or $60 per year.

Mr. SHaPLAND. Right.

Chairman MELCHER. Would $60 spent in the private field do as
much as what Bowen proposes?

Mr. SHaPLAND. At $60, we can sell the same thing Bowen pro-

ses. There is a misconception about what most people want to

uy and what was said here about somebody dropping a policy be-
cause it was $60 a month instead of $5 a month—well, the insur-
ance industry has a wide range of premiums. We have all kinds of
licies. We have policies that are $11 a month, or $60 a month, or
100 a month. You know, it depends on what kind of benefits you
want.




47

Chairman MEeLcHER. Well, I have concluded one thing, and I
want to be sure I am right. What you are really recommending is
that we go beyond the Bowen proposal to take care of some of the
gaps that were evidenced today.

Mr. SHAPLAND. That is right. What I want you to realize is that
the gaps that he is trying to close have already been closed, plus
they are very minor gaps in any event, even if they had not been
closed, compared to—look at the chart over there; that is all you
have got to do—and you see that Mr. Bowen’s proposal is a scratch
in the bucket or a drop in the bucket or whatever you want to call
it, compared to what the catastrophic needs today are.

I mean, for people who are spending money who are not covered
by insurance programs, it is nursing home care, and Bowen does
not make any change in the nursing home coverage.

Chairman MELCHER. And home health care, too.

Mr. SeapLAND. Home health care, respite care. All of those
things need to be wrestled with. We have to decide what are the
true catastrophic needs of the people, but also how do you finance
them, and then how do you change health care to minimize those
costs besides. And home health care and respite care and those
things were suggested here today, and those are good suggestions
or ways of trying to minimize the health care costs that are out
there, and lei. people take care of their own, but have some relief
and so on, to keep people at home.

Chairman MELCHER. Mr. Shapland, I am sure you have paid at-
tention to and gone through very carefully the booklet, the paper
published by the Harvard Medicare Project in March of last year
that said—I think they titled it, “Medicare Coming of Age.” In
that, they say that one-quarter of all Medigap plans are worthless
because they simply duplicate existing Medicare coverage.

First of all, does the Health Insurance Association of America
take care of everybody? Does everybody that sells Medigap insur-
«nce belong to this association?

Mr. SHAPLAND. No. The Health Insurance Association of America
relalpr?sents the majority of the health insurance business, but not
all of it.

Chairman MELCHER. Is that statement of their~ in this study cor-
rect, that one-fourth of all Medigap policies meiely duplicate what
is already there, and coverage that is already there in Medicare?

Mr. SHAPLAND. I have not read the report, but that statement—
{paybe it is being taken out of context—I would say it is a blatant
ie.

Chairman wisio.ER. It is what?

Mr. SHAPLAND. A blatant lie, unless it is being taken out of con-
text.

Chairman MELCHER. Oh, I just assumed that probably you knew
a lot more about this report than I do.

Mr. SHAPLAND. No, I have not read the report.

Chairman MELCHER. Would you mind digesting it for us?

Mr. SHAPLAND. Let me explain why I say that it cannot be true.
The Health Insurance Association of America, the National Asso-
ciation of Insurance Commissioners, people from HCFA, people
from AARP—just a broad spectrum of people—sat down many
years ago and said if companies are going to sell a Medicare sup-
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plement policy, what should that policy do and not do. And there
was broad agreement about what it should do and not do. So all
the States have laws saying what Medicare supplement policies can
do and not do. And by law, there is no duplication of Medicare by a
Medicare supplement policy. So I do not see how they can make a
statement like that.

Chairman MEeLCHER. Would you mind digesting it? I think there
are only 80 pages or so. Would you mind digesting it and giving us
your reaction to it, because I suppose it has a certain amount of
prestige, and we need to fully understand——

Mr. SuAPLAND. I would .ay that that statement somehow had to
be taken out of context, or I did not understand it.

Chairman MEeLCHER. Yes, and that is a danger we are all prone
to fall into. It would be helpful for us on the committee if we could
have your reaction.

Mr. Sn+pranD. I will be glad to serve your committee in that
way.

Chairman MEeLcHER. All right, thark you.

One last thing. Would you recommend that standards be estab-
lished for private insurance coverage to complement Medicare? We
have already got the standards to a certain degree, that require
Medigap policies attemnt to describe their coverage. If we are seek-
ing to close some of the real gaps, the real catastrophic gaps that
now exist between private insurance and Medicare, shouldn’t we
have some sort of a requirement established that private insurance
might attempt to pick up what is now totally uncovered, such as in
many instances, nursing home or home health care?

Mr. SHAPLAND. I think I understood you to say you understood
that Medicare supplement policies do have in every State a legal
standard that we have to follow.

Chairman MELCHER. Yes.

Mr. SuapLanD. OK. But as I mentioned earlier and we got into a
good dissertation on, those Medicare supplement policies only cover
the types of medical expenses covered by Medicare itself, and when
Medicare runs out or has coinsurance, then these policies fill in
those gaps.

But like you mentioned, nursing homes are not covered. Medi-
care supplement policies do not cover nursing home care.

Chairman MELCHER. Or home health care.

Mr. SuAPLAND. Or home health care and so on. Actually, Medi-
care pays 100 percent of the home health care it recognizes, but
sometimes Medicare does not recognize certain kinds of home
health care.

As far as nursing home care is concerned—and that is the great,
big area of catastrophic cost—the National Association of Insur-
ance Commissioners spent some time with the industry and other
people on this very issue that you raised and just adopted some
standards for nursing home policies.

Chairman MeLcHER. Would you provide those for us?

Mr. SHAPLAND. Sure.

, C(?airman MELcueR. All right. Thank you very much, Mr. Shap-
and.

[The prepared statement of Mr. Shapland follows:]
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I am Robert Shapland, Vice President and Actuary for the Mutual of Omaha.
Today I also represent the Health Insurance Assoclation of America. The HIAA
is a trade association, representing some 335 insurance companies. Our
members write over 85 percent of the private health insurance provided by
insurance companies in this countly. Many of these companies, including my
own, also design and underwrite private insurance plans that coordinate with
the Medicare Program., Mutual of Omaha has many years of experience in that
particuiar business.

The HIAA appreciates this opportunity to comment on proposals for
financing catastrophic health care under Medicare. We commend you, Senator
Melcher, and this committee for exploring this issue, however, we encourage
you to look beyond mechanisms for finmancing acute hospital and medical care.
Acute hospital/medical care expenses are not the predominant caute of
catastrophic expenses among the aged. In fact, approximately 70 percent of
Medicare eligibles have catastrophic private Medicare Supplement coverage.
The elderly are most at risk for chronic long term care and outpatient drug
expenses — items not covered by Medicare. Specifically, 42 percent of the
elderly's total out-of-pocket expenses are for nursing home care. Long temm
care is a complex health policy issue requiring thoughtful and balanced debate.

If I could sumarize for you the prevailing conclusion from our industry's
assessments of Medicare and its present condition, I would have to Say that we
see no compelling need to Legin a major overhaul of this program. In our
opinion, the current combination of private and public coverage is serving the
public well. So, since the system obviously is not “"broken", a major "fix"

hardly seems warranted.
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From all indications, the joint Hedicare/Medigap program enjoys a
remirkably high degree of public approv . and meets acute care needs not
covered by Medicare. The Medicare program is being efficiently administered
by a successful partnership between the Health Care Financing Agministration
and the privata insurance industry. You should be mindful, however, that in
the past few years, underfunding of Medicire carriers and intermediaries is
seriously undemining that venture in cooperative sanagement.

The fact that seventy percent of Medicare beneficiaries use private
supplemental insurance to fill the program's e . increasing deductibles and
co-paymc its gttests to its success and to the practical accommodation of
public and private interests. Since an additional 10 percent of the elderly
are « :vered by Medicaid, only 20 percent of those over 65 are without
protection against gaps in Medicare. It seems to me that th’- ~oints out an
area where sooe limited goverrment action may be appropric , i.e., to further
assist those few who are not able to cope financially with the rising
coinsurance, deductibles, and out-of-pocket costs associate ' with Meaicare via
the purchase of supplemental insurance. Although this problem for the elgerly
poor should nuw be underestimated, it should not be the sole reason for a
major overhaul of a smoothly operating program. Limited financial ajg to
those few indigent that fall outside of current Medicaid qualification rules
{s the only supplemental coverage area where 2 problem exists and a soluti

is needed.
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CATASTROPHIC PROTECTION LNOER EMPLOYEE GROUP INSURANCE

Protection against catastrophic health expenses arc the major concern of
the private health insurance industry. Private health insurance provides
protection sgainst health care expenses for an estimated 190 miliion Anericans
of all ages. Of all Americans covered by private health insurance, it is

estimated that over 160 million are protected by programs that are

comprehensive in nature, providing coverage for both in and out of hospital

expenses,

For the working population, studies of grow employee benefit plans among
commercial health insurance companies have shown trenas toward adoption of
plan features that will both help contain costs and improve the comprehensive-

ness of the plans:

~- A higher percentage of employees today than ever before have larger maxi-~

mum benefit levels with nearly 80X having maximum bemefits of $1,000,000 or

more.

== 91% of employees have out-of-pockst expenses limited to $2,000 or less.

- Over 99% of insured employees have coverage for inpatient expenses associ-

ated with mental and nervous disorders.

== Over half of all insured employees have coverage for home health care and

almost two thirds for second surgical opinions.




STATE HIGH RISK POQLS FOR UNINSHRABLES

We cannot fail to mention that not everyone can buy individual insurance
produwcts in the private marketplace. The commercial health insurance industry
has long supported legisiation to make ealth insurance available for persons
considered uninsurable in the individual health insurance marketplace. This
legislation, S. 1372, S.2402, and S, 2403 introducted durirg the 95th Longress
by Senators Heinz, Kemnedy, and Durenberger, respectively, vwuld encourage
states to establish qualified risk peols for uninsurables, including persons
unable to buy health insurance coverage due to such chronic health conditions
as diabetes, heart disease and AIDS. The industry expects simjlar legislation
to be introduced again this year.

Several models for an effective risk pool already exist. Ten states
currently have some fom of risk pool offering comprehensive major medical
insurance to high risk peopie. The pool operates like any other private
insurance plan. If the pool experiences losses, those losses are shared by
8ll the insurers in the state. The pools would be established in the siates
and regulated like other state insurance. The federal legislation simply
establishes minimun standards based on the experiences of successful state
pools and ensures a fair distribution of pool losses.

Most important, the state high risk pool proposals would ensure the
availability of nealth insurance to all Americans, regardless of health
conditicn, with minimum federal regulation, and at no cost to the fegeral

treasury.
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MEDIGAP INSURANCE: A PUBLIC/PRIVATE SECTOR SUCCESS STORY

For the nation's elderly, the HIAA belleves that Medicare together with
the private health insurance industry are doing a good job in providing
protection against the medical costs of acute catastrophic fllnesses. We are
proud of our record in providing supplemental coverage to the Medicare program
80 that the Medicare beneficiary can feel confident that his or her acute
health care needs will be met in the future.

There have been some assumptions in the past that private insurance is
confusing and duplicative. This premise is invalid. A 1583 HCFA study of the
effectiveness of state regulation of Medigap insurance found that duplicative
coverage was rare. Further, the October 1986 GAD study prepared for the House
Ways and Means health Subcommittee concluded that state regulation of the
Medigap business was working well in controlling salss abuses. Of the
aillions of policies presently in force, we are aware of only a handful of
alleged violations brought to the attention of HCFA. Upon investigation, the
majority of these cases were closed because they diun’t warrant federal
action. HCFA coordinates review of alleged violations of federal statutes
together with the Federal Trade Commission and the Postal Service. The HIAA
feels that this process is adequate and that no new fecgeral regulatory

ectivities are warranted.

HCFR's and the GAO's findings reflect the tremendous efforts made by state
insurance regulators and the insurance irdustry in resnonse to events of the

late 1970s concerning agent sales. In 1977 indivioual state insurance
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Tegulators accelerated agent enforcement procecures to curtail salss abuses,
In 1979 HIAA's president wrote 2ll member companies and insurance regulators
calling for Joint efforts to remedy sales abuses by a few, but nevertheless
embarrassing number of agents. That same year, the National Association of
Insurance Commissicners sppointed a special consumer-oriented advisory
Coemittee on this issue, which included representatives from HEW, the FIC,
consuner and senior citizen groups, and members of the insurance industry. As
2 result of the Advisory Committez's efforts, the NAIC then adopten model
state stancards later embraced on the federal levei in the 1980 Baucus
Aercrent .  Consecuently, virtually all Medicare Supplement policiss now on
the market meet or exceed those standards.

Additionally, this multi-interested Advisory Committes developed the Guide
to Health Insurance for People with tedicare, presently available through
HCFA. Current state law requires that this simplified buyers' guice be
Jrovided to purchasers of Meaicare Supplement covaraze, along with an outline
of coverage depicting gaps in Medicare coverage and b.ow particular Medicare
Suwplement policy tenefits relate to these gaps. Also, current law requires
delivery of a special notice when replacement or addition to existing coverage
is involved. The HIAR would be glad to furnish the Committae with examples of

these materials upon request.

Further, state law requirements dealing with Medicare Supplement policies
offer the peneficiary the opportunity to return a policy within 30 days of
purchase, as well as receive 2 full refund. Also, state laws dealing with
Heaicare Suplement policies require high loss ratios, truth in advertising,
fair trade practices (including sales, underwriting and claims practices, and
simplified policy language requirements), and other valuable consumer
protections. (
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To ensure that all of these controls are adequate, an NAIC subcormittee
recently surveyed state insurance cepartments regarding citizens' complaints
telated to Medigap insurance. This survey indicated that the limited number
of complaints were not the result of any deficiency in NAIC model laws.

Tnis same type of process outlined for Medicare Supplement in protecting
the aged is being undertaken by the insurance incustry and the NAIC regarding
private long term care insurance. Current efforts center upon developing
regulations that will appropriately control the marketplace, yet facilitate
experimentaticn and exploration of what consumers want to purchase in the long

term cars field.

WHAT MEOIGAP POLICIES COVER

Private Medicare Supplemental policies typically cover such out-of-pocket
¢ ts under Medicare as co-payments and deductibles for hospital and coctor
services. In keeping with the Baucus Amerdment to the 1980 Social Security
Oisability Act (P.L. 956-265), the states now require Medicare Supplement
policies to meet certain minimum standards, as follows:

-~ Coverage of Part A coinsurance for Medicare eligible expenses for hospi-
talization from the 61lst day through the 90th day in any Medicare benefit
period;

-~ Coverage of Part A coinsurance for Medicare eligible expenses incurred

during use of Medicare's lifetime hospital inpztient reserve days;
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Upon exhaustion of all Medicare hospital inpatient coverage, including the
lifetime reserve Guys, coverage of 50X of all Medicare Part A eligible ex-
penses for hospitalization for up to an acditional 365 days; and

Coverage of 20% of the amount of Medicare eligible expenses under Part B,
subject to a maxirum calendar year out-of-pocket de¢ xctible of $200 and a
maximum benerit of $5,000 per calendar year.

Bear in mind that these are ~urely minimum standards, and that insurance
companies are not precluded from the inclusion of higher levels of coverage or
additional benefits. In fact, the vast majority of plans exceed these minimum
standardgs.

SUGGESTIONS FOR ENHANCING THE VALLE

OF MEDICARE AND MEDIGAP BENEFITS TO BENEFICIARIES

If the federal govermment wants to enhance the value to beneficiaries of
their Medicare benefits as well as their private Medicare supplement policies,
the Health Care Financing Administration could do much more to identify for
Medicare beneficiaries those physicians and other providers who regularly

accept assigrment. By helping beneficiaries find Medicare participating
physicians, HCFA could greatly relieve the high insurance costs and

out-of-pocket costs that stem from provider balance billing. HCFA could
publish directories with the names of participating physicians and provice
toll-free hotlire=. It could alsp develop incentives for electronic billing
of ohysician claims and for streamlining the coordination of billing for

Hedicare and Medigap benefits.
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The HIAA 2130 endorses Medicare's use of more stringent cost contairment
techniques to help keep that program solvent. For example, we encourage
Medicare to be more aggressive with utilization Teview, pre-admissicn
certirication and mandatory second surgical opinion programs. These are all
steps being used more routinely in private managed health care plans.

TAX INCENTIVES FOR PRE-FUNDING RETIREE HEALTH BENEFITS

One important way both to help the elderly poor and to complement the
Medicare program would be to encourage more employers to provide health

benefits to their retired workers.

The U.S. Department or Labor reports that currently, only 57 percent of
employees in large and medium-sized companies will receive employer-proviced
health benefits to supplement Medicare upon retirement. Although this mumber
is expected to grow, coinciding with the growth in the size of the eldesly
population, federal tax policy is a major reason why many more erployers are

choosing not to do more for retirees.

The Deficit Reduction Act of 1584 placed limits on the tax advantages of
pre-funding retiree health benefits. I urge Congress to consider the wisdom
of rederal tax policy which dis:ourages employers and employees from entering
into financial arrangements today, which would generate greater private
capital for the health care neegs of tomorrow's elderly. In our mings,
employers should be encouraged to provice such benefits by allowing them
maximum flexibility and positive incentives to respond to the growing

rinancial needs of their retirees, Pre-funding for retiree health care needs




not only helps relieve political pressure to expand governmment financing of
mumcare,umprmiu:tobemortmaulypmumnystopmte
lautamafinumlplamh\ghelpfultotmaevelopofmlmmaMt
for a long tem care fnsurance product.

In short, DEFRA's tax provisions on pre-funding retiree berefits is
causing employers to curtail the funding of retiree health benefits. I urge

Corgress to examine this issue,

PRAOPOSALS FOR RESTRUCTURING MEDICARE

Various propcsals have been advanced to expana or restructure the Madicare
program. In assessing this issue, the HIAA fesls that various problems un. »r
the Medicare progran shoulo be prioritizsd.

The first priority of Congress should be to ensure the adequate financing
~f current Medicare benefits. Next, Congress snould reinstate originally
promised benefits and provide sufficient funding. Both efforts will entail
hard decisions regerding who shoulo bear this cost. That Medicare no longer
provides for originally promised acute care coverage is apparent in the fact
that in the last ten years, hospital inpatient coverage has decreased from 75%
to 6 of charges, while Part B coverage has drcpped from 65% to about 57% of
charges. Further, Medicare extended care berefits cover only 2 of all
nursing home costs. Returning Medicare benefits to original )levels will cost
billions of dollars. This revenue stould be found before Congress exacerbates

the above-mentioned problems still further by 88ding new benfits.
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Finally, given that Congress finds adequate funding to meet these
priorities, it could then turn its attention to the catastrophic needs facing
a limited rumber of citizens who cannot afford to purchase private coverage
which fills in Medicare coverage "gaps”. Since the vast majority of Medicare
beneficiaries cen afforg private supplemental insurance, solutions should be
1imited to financing catastrophic benefits for the limited numoer of Near-poor

nat coversd by Medicaid. Tax subsidies for those who are partially able to
purchase private insurance would 1imit the financial burden on the federal

government.

CATASTROPHIC COVERAGE NEEDS REGARDING LONG TERM CARE

Tragically, the problem few elderiy fail to anticipate is that neither
Medicare nor private Medicare supplemental policies cover long temm custodial
care. Proposals to expand Medicare benefits are not a solution because acute
care expensas are not the usual cause of catastrophic expenses among the
elderly. The real problem is chronic long temm care. Based on a recent Study
financed by the National Center for Health Service Research, for those aged
who spent more than $2,000 out-of-pocket, &i percent of their additional

expenses were for nursing home care.

Tre costs associated with long term care insurance are so vast that it is
hard to imagine how the federal government could finance every citizen's needs
in this area. Thus multiple financing mechanisms must be utilized. Those

with means will have to provide for their own pritection through private

insu~ance. Those with limited means might roceive tax subsidies to purchase
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private insurance. For same of the poor, the Medicaid program is already
financing long temm care, but the program may need to be expanded to cover all
poar and not just the categorically poor.

INSURANCE INDUSTRY INITIATIVES REGARDING LONG TERM CARE

About four years ago, an HIAA Task Force was established t3 explore this
issue. A report, "Long Term Care: The Challenge to Society", produced by the
Task Force, is avallable upon request. In December 1984, an industry-wicde
conference was held to build on the task force report and to expose industry
Tepresentatives to t' » range of long temm care issues from a variety of
perspectives. In hovember 1965, the HIAR joined other national organizations
representing the aged, providers and payers in sponsoring a national
confererce entitled: “"Private Long Term Care Insurance - the Emerging
Market." The procesdings of that conference are available from our Rublic
Relations Division.

In its deliberations, the HIAR Long Term Care Task Force has identified
some of the problems asscciated with the cevelopment, adninistration and
marketing of a long term care procuct. These problems are not trivial and
solutions are nct easily achieved. As possible solutions are found, they must
be tested in the marketplace to see whether or not they will work.

Incustry representatives have participated in numerous conferences and
hearings called to bring interested parties together to begin a broad based
effort to resolve same of thre problems. In addition, individual campanies are
exploring and/or are entering into the private sector market for long term
care insurance.

-
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A recent HIAA survey of our member companies has found that 12 companies
offered an individual indemity long temm care insurance policy as of June
1986, Since June, four more companies have entered this market. W%e have
defined this type of policy as one which covers nursing home stays and/or
home health care fOr not less than 12 consecutive months. Because many
companies have just entered the market, it is too early for them to have
current information on the number of policies sold. However, those companies
having data show that there were about 130,000 policyholders as of Jenuary 1,
1986, Further, for those companies with greater enrollment experience, the
gverage current age of a policyholder is 75. At least one long teim care
insurance product is avalilable in every state except Connecticut. However,
since then, at least two companies have filed long temm care products in that
state. Typically, four to five HIAA companies are selling policies in each

state.

Services currently covered by long term care policies include skilled,
intermediate, custodial, and home health care. Of the 12 policies analyzed,
all offer skilled nursing care, 10 offer intermediate nursing care and
custodial care, and 8 offer home health care. The maximum benefit period for
& typical policy is 3 years, although a substantial number of “er 5 years of
coverage. Finally, companies typically offer policies with a choice of eithex
20 or 100 days during which a person must be confined to @ nursing home before
insyrance payments can begin.

In total, 15 acditional companies are developing new products. Many of

these are described as "group insurarce" (i.e., marketed to Qroups with little
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or no individual underwriting). At least one company has filed for approval
of a group policy.

It appears that new products are being introduced with increasing
frequency and that the next generation of long temm care insurance products
will be more diverse than the current one. Each venture into the marketplace
provides the industry with additional informaticn on the feasibility and
viability of private long term care insurance coverage.

Long term care may well be the major health policy issue in the coming
decades. The industry and individual companies are exploring the problems and
seeking solutions, Both QO.ermment and private resources are required to meet
current challenges and plan for the future needs of our expanding elderly
population. The Health Insurance Association of America stands ready to join
in the public debate and offers its assistance to this committee as you
deliberate this pressing national problem.
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Chairman MELCHER. Senator Heinz.

Senator Heinz. I will just take a moment because I asked prob-
ably more than my fair share of questions earlier. Mr. Shapland,
one of the recommendations you made in your testimony has to do
with getting employers to fund retiree health benefits. How much
is that going to be a solution to the problem?

Mr. SHAPLAND. It is hard to tell. I do not know if anybody would
know the answer to that. Al! we do know is that when employers
see a need for retirement income, then when they fund for that,
IRS and tax laws and so on will recognize that as a legitimate busi-
ness expense,

But if an employer also said, well, we need to recognize that our
retirees when they retire are going to have long-term nursing
home care costs and expenses like that that are catastrophic and
want to fund for that, then IRS says no.

Senator HeiNz. The Brookings Institute is studying the viability
of various financing options for long-term care; that is the Alice
Rivlin Task Force. I am told that their preliminary analysis shows
that private insurance is unlikely to be purchased by very many
Americans. I guess right now, there are about 130,000 policies out-
standing, offered by about 12 companies.

How do we deal with the apparent lack of marketable long-term
carg insurance policies by the private sector, namely your indus-
try?

Mr. SuarLaND. I thought tte answer to that was pretty well
demonstrated here today and discussed, and that was education.
You know, people when they are 40 years old——

Senator Heinz. I beg your pardon?

Mr. SHapLanD. It is an educational process, as was discussed
here. People age 40 without a lot more education do not think
about, gee, I have grt to start funding for long-term care. They
might think a little b.. about pension costs or something like that,
but they do not visualize themselves being in a nursing home.

So it fits an educational process that I think is tied in with the
whole gamut of catastrophic costs. There is a big educational proc-
ess that needs to take place regarding what Medicare pays, what
Medicaid pays, what is not covered, where you need to buy some
insurance. As far as the number of people covered currently by the
private irsurance industry by private long-term care policies, that
is a very low number, because it is in its infancy. Long-term nurs-
ing home care policies have just begun to be sold so we have not
really been given a chance.

Part of the reason that we have not sold nursing home care poli-
cies up to this time is because we did not have any actuarial statis-
tics, and there is quite a risk involved in engaging in a market
where you have no data.

Senator HeiNz. Well, I understand-the difficulties in pricing, but
in view of the study that was done last year by the American Asso-
ciation of Retired Persons, which shows roughly 79 percent of
senior citizens think that Medicare is going to cover their health
care needs including nursing home care. I would scarcely describe
that as an educational problem. It is like everybody believing that
the world is flat when in fact it is round. And to say that in 1492,
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Columbus was dealing with an educational process is t. slightly un-
aerstate the problem.

Mr. SHAPLAND. I am sorry, but I do not follow that. I would th. 1k
it would be an educational process.

Senator HeiNz. Well, what I am saying is when you have most of
the people, including people who have learned the hard way, think-
ing they are going to be taken care of, and they are not, that
means that there is a body of conventional wisdom out there that
is so broad and so deep that it defies what we think of as educa-
tion. I do not know what the next hierarchy of convincing pecple
that the world is round rather than flat has to do with, but it is
dzeper than—there is just a little prejudice we have to overcome
here.

Mr. SHAPLAND. It seems like you are saying that it is beyond edu-
cation. I would hope it weuld not be. You might be right that we
can educate the people.

Senator HEiNz. Well, we have had Medicare for 20 years. The
coverage on it has not been expanding.

Mr. SuapLAND. But how much energy has the Federal Govern-
ment spent on telling people that nursing home coverage was not
covered so there was not a misunderstanding?

Senator HeiNz. So we should have an educational program that
says the Federal Government does not cover nursing hcm  care,
ang so do not get sick?

Mr. SHAPLAND. The private insurance industry does, by the way.
The private insurance industry says our policies do not cover long-
term care. Is the Federal Government doing that, saying our pro-
gram does not cover long-term care?

Senator Hrinz. So what should anybody be doing about the prob-
lem? You say it is an educational problem

Mr. SHAPLAND. First of all, you have tc nderstand that you need
the insurance and that you do not alre. - have it. You are not
going to go ,ut and buy private insuranc . you think you already
have it. We are doing our part, and we w.., “e glad to do more, and
we ask you to do the same.

Senator Heinz. Well, what should we be doing?

Mr. SHAPLAND. First of all, both of us have o help educate the
public that they do not have the coverage, so that they purchase
the covera%e out there. I think the last survey said there were
something like 70 companies offerirg long-term care insurance.

Senator HeiNz. Well, I understand we both have to somehow
educate the public. How do we do it?

Mr. SuapLAND. I am not in the education business.

Senator HEINz. Senator Melcher is holding a hearing, which is
not unlike hearings I held over the last 6 years, to try to educate
the public that when it comes to long-term care, the typical Ameri-
can has this insurance “bulletproof vest,” but as I said, it has got a
big hole over the heart, because it does not cover long-term care.
We have been trying—Senator Melcher has been a arty to those
efforts. He and I served in the House together. We have been
aware of that problem. We have been trying to dramatize it for in
excess of a decade. You kno.s, we need some ideas as to how we can
do a better job, because we are not doing a very good job ai this
point.
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Mr. SHAPLANT.. I think we are in absolute agreement.

Senator HEiNz. Yes, but how do we do a better job?

Mr. SuaprLaND. OK. I guess if I were in your position, I would
look for somebody in advertising to help me, because I am not an
expert in that, and you probably are not either. I do not know if
you use full-page ads, if you use newspapers, broadcasting—I do
not know what you do. That is up to peoplc who are experts in edu-
cating people and advertising and so on. I think we need to look for
help in that area; I agree with you.

Senator Heinz. Just call up Doyle-Dane-Bernbach and buy some
advertising.

Mr. SHAPLAND. Sure.

Senator HEinz. Thank vou.

Chairmian MELCHER. Senator Pressler?

Senator PRrESsLER. Let me first of al' welcome you here to this
committee. I know you are associated with Mutual of Oma™a,
which is headed by Mr. V.J. Skutt, who is formerly from South
Dakota, and I think he is one of the most honest and finest men—
we are very proud of him He comes back to South Dakota about
once a year to give a speech.

The point I am making through that is that we seem to have a
problem here, but I do not think it is necessarily the fault of the
private insurance companies. If there is misinformation, we shot «d
root it out. But there is nothing wrong with being in business. You
have got to make a profit. I think it is easy to “beat up” on the
health insurance companies, but I do not know if that does much
good, especially since you are here with crutches, so we should not
beat up on you.

Mr. SHAPLAND. Go ahead and beat on me.

Senator PrEssLER. The thing we are trying to find here is the
truth and who is responsible. In many areas, as you have pointed
out, the private health insurance compnnies appear to be doing
what they say they are doing, and they are not misleading any-

But there are still people—and we have heard cases this morning
of ﬁeo le who are falling through the cracks somehow. I am just
embarking on a visit to all 66 counties in iny State, which will take
a while to get done if I want to keep my voting record up here in
the Senate. I am sure that in many of those counties, I will meet
people who will say that they cannot buy private health -nsurance
for one reason or another, and they are left out in the cold. So we
do have these catastrophic cases.

I want to just address a <eneral question to you about the group
you represent—and I know that you are an easy target for criti-
cism. But does the profitability of the health insurance companies
that you represent exceed the profitability of other insurance com-
panies? Could you explain a bit of that?

Mr. SHAPLAND. Sure. I do not krnow what the figure is. so I will
just make a rough approximation, and I do not know that it is too
critical. But I would say maybe half or a lot more of insurance is
sold by nonprofit insurance companies,

Senator PressLER. By nonprofit companies?

Mr. SuaprLaND. Nonprofit insurance comparies, like Mutual of
Omaha. They are designated “mutual” companies.
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Senator PRESSLER. So your company is a nonprofit company?

Mr. SuapLAND. Right. A mutual company is owned by its policy-
holders and is not in the business to make a profit.

Senator PRESSLER. So the companies that you are representing
today, are they nonprofits?

Mr. SHaPLAND. Yes, if it is a mutual. Anytime you see a name
like Mutual of Omaha, Mutual of New Yorf)cl. Prudential is also a
mutual company, and sv on.

Senator PressLER. OK. So if you start making a profit, then you
pay a dividend; is that right?

Mr. SuAPLAND. Life companies pay dividends. But health insur-
ance dividends are very rare compared to—like you are used to
dividends on life insurance—and that is because health insurance
companies have 2 different operating philosophy regarding health
insurance than lif> insurance. In life insurance, you normally put
loadings in your premiums so that you have margins and then
Tew some of those margins in dividends. Health insurance is
usually run on a basis where you try to price it exactly right so
that you do not have margins.

Senator PressLEr. Before you can offer an insurance policy to
someone, there has tc be some law of averages. If you started writ-
ing insurance policies for all these catastrophic cases, you would be
losing a good deal of money; ic that correct?

Mr. StapLAND. No. Th: insurance industry has sold million-
dollar major medical poli:ies to almost every employer and individ-
uals who want to purchase it. We run that risk, and right now,
most of us are surviviiig. There are some companies that have had
prcblems with it.

Senator PRESSLER. But if you begin to provide fuil insurance cov-
erage for all the situations and expenses we have heard this morn-
ing, you would lose money; is that not true, unless you raised your
premiums substantially?

Mr. SHAPLAND. Well, the formula is that if you charge a premi-
um that is adequate to cover your expenses and claims, then you
do not lose money, and if you do not charge that much, you will
lose money.

The insurance industry presumes that it can sell long-term care
insurance and be okay. Otherwise we would rot be doing it.

Senator PRESSLER. So if these witnesses that you have heard this
morning had purchased that at the right time, they would not be
having the problems they are having today?

Mr. SuapLaN .. Right. And if you cre talking specifically about
long-term care and the insurance companies now developing those
policies, that is right.

Senator PRESSLER. Do you feel that the three witnesses who testi-
fied before us today are the exception rather than the rule?

Mr. SHAPLAND. No. I thought they sounded like average cases.
They are the ones that were faced with the catastrophic costs in
araas not covered by Medicare and Medicare supplement poiicies.
When Medicare was designed, I do not know if it was on the basis
of wlat the Government knew that they coula afford and not
afford to cover, and t containment rationale and so on, they
chose not to cover ou. f-hospital drugs, they chose not to cover
long-term care, and so on. And that is why you are here today.
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Those problems are real problems faced by the average person out
there, and we need to work for solutions. And we want to work
with you on that.

Senator PressLer. How much is the average monthly premium
for a typical Medicare supplement, and how much is it for a cata-
strophic policy?

Mr. SHAPLAND. Well, a Medicare supplement policy, by legal defi-
nition of the minimum standard, is a catastrophic policy.

Senator PressLer. All right. How much is an average monthly
premium?

Mr. SHAPLAND. { think the average premium, for the catastrophic
portion, is something like $60.

Senator PRESSLER. Sixty dollars?

Mr. SuapLAND. Right. But that is because most of the people who
buy Medicare supplement policies are not hs>py with only cata-
§trophic; they want to get first-dollar coverage, not just catastroph-
ic.

Senator PressLER. They want to get everything covered.

Mr. SHAPLAND. They want to get everything covered under their
policy. You have got to remember every time I talk about Medicare
supplement, we are talking about only those kinds of expenses cov-
ered by Medicare. Senator Heinz was rightfully confused about
that. But in that realm of Medicare coverage and Medicare supple-
ment policies which cover the same kinds of expenses most people
are not happy just buying the catastrophic long-te.: costs, if you
want to call them that. They want firsi-dollar coverage, and they
pay more.

But the insurance industry has a whole set of policies with small-
er premiums that are catastrophic. But every Medicare supplement
policy is catastrophic. It is just you pay more if you want first-
dollar coverage.

Senator PrESSLER. On page 3 of your testimony, you state that,
“Limited financial aid to those few indigent that fall outside of cur-
rent Medicaid qualification rules is the only suppiemental coverage
area where a problem exists and a solution is needed.”

Mr. SHAPLAND. Again that was within the context of the Medi-
care realm of things.

Senator PressLER. Within the Medicare realm. OK. So you would
amend that statement to that effect?

Mr. SHAPLAND. Right. You see, this statement was in the context
of Medicare, and maybe it did not come across to some of you that
way.

Senator PressLER. And you also state on page 3, “The fact that
70 percent of Medicare beneficiaries use private supplemental in-
surance to fill the program’s ever-increas g deductibles and copay-
ments attests to its success and to the practical accommodation of
public and private interests.”

So your feeling is that if that were 100 percent of the Medicare
beneficiaries use private supplemental insurance, that that would
solve the problem?

Mr. SHAPLAND. It would solve only the catastrophic problems re-
lating to the types of coverage covered by Medicare—-not long-term
care, drug care, and so on.

Senator PressLER. So we would still have a problem.
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Mr. SuAPLAND. I am sorry that that statement was misleading.
Now that we are engaged in this conversation, I can see that some-
body could interpret it like that. But in the realm of the Medicare
field of expenses, private coverage has provided catastrophic cover-
age to 70 percent, 12 percent are covered by Medicaid, aboui half o:
the remaining would be covered under Medicaid under Bowen'’s
proposal because they have to spend $2,000 to get to the cata-
strophic that Bowen proposes, and by that time they would be in
Medicaid anyway—so why spend money under Bowen’s proposal to
get Medicaid when they would just get the Medicaid anyway? And
Bowen szys that the remaining, the other people who do not have
any coverage, who are another few percent, could buy his coverage.
Welil, they can buy coverage from us, too.

Senator PressLER. Let me ask one final question, Mr. Chairman,
and then I may have some for the record. I am trying to thorough-
ly understand this.

On page 4 you state, “For the working population, studies of
group employee benefit plans among commercial health insurance
companies have shown trends toward adoption of plan features
that will both help contain costs and improve the comprehensive-
ness of the pians.” Then you say, “A higher percentage of employ-
ees today than ever before have larger maximum benefit levels,
with r’1early 80 percent having maximum benefits of $1 million or
more.”

Now, what does that mean, that 80 percent that have maximum
berefits of $1 million, so they can get coverage——

Mr. SHAPLAND. We are saying that those employers that have
bought group insurance for their employees, that 80 percent have
full catastrophic coverage.

Senator PresSLER Those companies that have coverage for their
employees.

Mr. SHAPLAND. Right, those that have chosen to buy group insur-
ance for their employees.

Senator PRESSLER. And of course, there are a lot of people—what
percentage of Americans is that?

Mr. SHAPLAND. I am sorry, but I do not have that number.

Senator PrEsSLER. OK. It is probably what, 20 percent maybe?

Mr. SuapLAND. Oh, no. We are talking about the vast majority of
the employees. Where you do not have group insurance is where
you have employees with minimu.a wages, and the employers just
do not have the money to buy group insurance.

Senator PRESSLER. What percentage of the people would that be?
Who would that be?

. Mr. SuapLan. I do not know. Maybe 10 percent. I am just guess-
ing now.

Senator PRESSLER. Can we get that for the record? Somebody is
just now providing that to you. What percentage is it?

Mr. SHAPLAND. I have just gotten a note that says there are 240
million who are, I guess, employees, and 172 million have group in-
surance—if J understand this note correctly.

Senator PRESSLER. So it would be less than 50 percent, then, is
that right?
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Mr. SHAPLAND. Oh, no. There are 240 million Americans, and 172
million have insurance. The vast majority of that would be group
insurance.

Senator PressLER. There are now many million Americans?

Mr. SuapLAND. This says there are 240) million Americans, and
172 million have insurance.

Senator PressLER. Of $1 million or more?

hMlx;. SuaPLAND. No. It would be just how many have insurance, I
think.

Senator PrResSSLER. OK.

Mr. SHAPLAND. But 80 percent of the 172 million would have $1
million or more. The insurance industry tries to sell catastrophic
coverage, but some employers just do not have the financial means.
They are working with minimum wage employees with high turn-
over, and they just are not going to come up with the money to
have a group insurance program.

Senator PressLer. Well, I thank you. I am going to have some
more questions on some of these statistics. I think some of us who
are trying to make these decisions have to understand this. It is
terribly complicated. But somehow, some Americans are being left
out. We heard from some of them today wno are very hard-working
middle-class people. As I go about my State, as I am about to begin
to start a new project this year of visiting every county, I bet I will
hear from someone who would like to have private health insur-
ance, but who cannot get it for one reason or another. There will
be somebody else who thought they had some kind of insurance,
and they did not. Really, I guess that cannot all be thought to be
your fault. Individuals have some resporsibility, too, to inform
themselves, and we cannot just expect people not to take some re-
sponsibility of their own.

But there are people who slip through the slats, and we do have
a problem out there.

Mr. SuAPLAND. I might comment on one of the things you said
about penple who have a heart condition who cannot buy insurance
because they are uninsurable. The Health Insurance Association
has been very active for quite a few years, trying to get Congress to
pass a law that sugports State uninsurable risk pools. There are al-
ready at least 10 States that have such pools, so tha". those people
d(} not fall through the cracks. And we ask you to support thac leg-
islation.

Senator PressLER. Thank you very much.

Chairman MeLcHER. Senator Wilson.

Senator WiLsoN. Thank you, Mr. Chairman.

First of all, I do not want to dwell on this at great length, be-
cause there are many other questions I want to ask you, but why is
that lelgislation necessary? Why can't the organizations do that vol-
untarily?

Mg gHAPLAND. The States pass laws, these uninsurable risk pool
1awSs!

Senator WiLsoN. Yes.

Mr. SHaPLAND. They can. We are asking for a law to be passed
that allows what we call a fair distribution of the losses of those
pools. Right now, the law precludes self-insurers from being
charged for their fair share of thcse losses. We think ihere should
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be a fair distribution of the losses of those pools. That would re-
quire an act of Cengress to change that.

Senator WiLsoN. OK. I gather from the comments you have
made that you and your industry are not a supporter of the Bowen
proposal and that you feel that insofar as it supplements existing
gaps in Medicare, that it is not going to do the job, and yet I under-
stood—perhaps this is your personal view that you were expressing
earlier—you said there is need for some tax dollars to be spent to
take care of people who have problems of the kinds we heard de-
scribed this morning.

Is it your industry position that more coverage needs to be af-
forded by additional Medigap coverage from the private sector?

Mr. SHAPLAND. Let me first of all correct a possible misunder-
standing about Bowen and the health insurance industry’s position.

Bowen has many proposals. He had one on expanding Medigap.
We say that is unnecessary because the people already have the
coverage, and he is only making it available on an optional basis,
and whoevsr wanted to buy insurance has already bought it so it is
not going to do anything; it is not attacking the real areas of
need—long-term care, drug care, and so on. His proposal does not
hit that. Ard that is why we say that that proposal is not a very
good one.

But Bowen Las many other proposals to fill gaps—employers who
cannot afford group insurance on their own without some help;
lower-income people who cannot afford the full cost of insurance,
and so on.

Senator WiLsoN. And who do not qualify for Medicaid, either?

Mr. SuapLaND. Right; they fall between being able to buy private
insurance and Medicaid. And those things, we support; I mean, he
is on target, that where people cannot afford to buy private insur-
ance, maybe the Government needs to help subsidize insurance,
subsidize long-term care insurance and so on to cover that missing
ground, some of those lorpholes.

Senator WiLsoN. All right. On page 3 of your statement you have
indicated that some 70 percent of Medicare beneficiaries use pri-
vate supplemental insurance; that another 10 percent of the re-
maining uncovered 30 actually fall under Medicaid. So that leaves
only %0 pe.ccent of those over 65 without protection against gaps in
Medicare.

Mr. SHAPLAND. Right.

Senator WiLsoN. What I think I heard you saying is that the in-
dustry supports the provision of long-term care and is looking to
the private sector to previde that care.

Mr. SuapLAND. The long-term care has nothing to do with what
you just' mentioned. It has nothing to do with Baucus or Medicare
or Medigap. It is a completely different area of insurance. I just

. want to make sure you understand that.

Senator WiLsoN. All right. Let us focus on the long-term care.
How does the industry see that need being filled?

Mr. SuapLaND. OK. We see, as I think almost everybody sees—
and I do not know if there is much disagreement on this, even in
discussions privately with various Congressmen and so on—the cost
of providing needed coverage for long-term care is almost beyond
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comprehension, and it is growing because of the aging of our popu-
lation. It is going to be a very, very difficult solution.

We see that it is going to call for private insurance to the extent
that people can buy private insurance; the Government stepping in
to fill voids where people cannot afford private insurance. The Gov-
ernment may be helping pay premiums to some degree for some
people who cannot afford the full cost of private insurance. There
is a whole gamut of solutions.

I sort of feel sorry for you to some degree, knowing the financial
crunch that the Government is under at this pecint, and knowing
that there is this crying need out there, because it is a terrible con-
fliet that I am glad you are facing and I am not.

But to the extent that the insurance industry can sell private in-
surance to those who can afford it, then that is the way to solve
that; let the people who can take care of themselves take care of
themselver, the people who cannot, the Government should help.

Senator WiLsoN. Well, let me ask you this question. Is there a
market for private health insurance to deal with long-term care?
There is obviously a small market today, and I guess we would all
agree that the problem is that the premiums make it unaffordable
to a great many people who would otherwise be interested.

Mr. SuapLAND. I think the studies have shown that maybe the
vast majority can afford the premiums——

Senator WiLsoN. The vast majority can afford?

Mr. SHAPLAND. Can afford the premiums.

Senator WiLson. Well, then, why in the hell don’t they buy it—
excuse me.

Mr. SHAPLAND. It is because long-term care is in its infancy. The
insurance industry is just coming of age in offering this coverage.
That is why not too many people have it.

We have held, in conjunction with HCFA and other parties, all
kinds of seminars educating ourselves on the need for long-term
care insurance, and there is just a raft of companies now starting
to offer long-term care. So it 1s just coming of age. I think you have
to give us a chance to sell this insurance.

We have mentioned that one hindrance was that 80 percent of
the people think they do not even need to buy it.

Senator WiLsoN. What was that? I am having a little trouble
hearing you, Mr. Shapland.

Mr. SHAPLAND. We have already talked about the fact that 80
percent of the people think they do not need to buy long-term care
insurance because of Medicare.

Senator WiLsoNn. OK, that is the education problem, and I agree
with the points that you made that the Federal Government ought
to be doing a much better job about educating.

Mr. SHAPLAND. Right.

Senator WiLsoN. Incidentally, I do not think that is beyond the
realm of possibility. The problem is one that does exist, and I can
think of all kinds of networks for communicating with the elderly.
The problem is that the people we need to communicate with are
the middle-aged.

Mr. SuaprLaND. Well, both.

Senator WiLson. Well, all right, I agree, both. But I can think of
all kinds of means of communicating with an audience that is a
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little bit past the age where we are seeking to interest them in
taking advantage of what may be offered.

But the basic point, I think, is less one of education than of the
affordability. So let us come back to that.

Mr. SuapLaND. Affordability. OK.

Senator WILSON. You say that the industry is in its infancy in
addressing this problem. I guess the question is you have got some-
thing of a chicke1-and-egg situation in that it would appear that
were it more affordabie, there would be a much larger market. Pos-
sibblly, if there were a much larger market, it would be more afford-
able.

Now, one of the basic questions facing this committee and this
Congress, it seems to me, is to whatever extent we move in the
area of expanding health care coverage, we have got what you de-
scribe as many options—at least two that I see. One is for the tax-
payers to pay it in terms of a direct subsidy. The other is to pay for
1t in what is termed a tax e-:penditure. By that, I mean what it will
cost the Federal Government by way of lost revenues if we give, let
us say, an individual policyholder a tax deduction for premiums
paid for that kind of extended health care coverage.

1 assume that the industry has a position as to which of these
two options is preferable.

Mr. SHAPLAND. I am sorry, I cannot remember what the first
option was that you mentioned.

Senator WiLsoN. Well, it is direct subsidy by taxpayers, or indi-
rect by a tax deduction.

Mr. SuapLaND. Well, there are lots of ways to subsidize. You can
have direct vouchers to help pay premiums. You can have it tax-
deductible as an itemized expense, and so on. I think that no
matter how you do it, the Government has to ask itself whether it
has any money to do anything. And then the second question is if
it does spend some money, is it really seed money that is going to
return many-fold, because if you get, with a little bit of help,
people to buy long-term care insurance, .hat could save—who
knows—10, 20, 30 times as much money down the road in Medic-
aid, because people would be funding this thing out of their own
pockets with a little bit of encourage.nent from the Government,
dollar-wise, and then they would not be on Medicaid when they do
go on long-term care, and that saves Medicaid dollars.

I do not know how you make the calculations of how much you
would get back for that seed money, but that is one of the ques-
tions I think you need to wrestle with.

Senator WiLsoN. What is the industry doing, or at least the
members of the industry who are members of your association, to
address this question? Are any of your members now providing
long-term care to any significant audience?

M:. SuaprLaND. We are offering long-term care insurance to any-
body who will buy it. The Health Insurance Association itself has
had many educational meetings for its inembers, trying to point
out that, gee, you guys ought to get into this market because it is a
terrific market, because everybody needs insurance, so obviously,
any time there is a need, there is a market. And the insurance
companies have gone through an educational process. As I said, it
is a fairly new market for us to be in, and we have gone through
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that educational proces:, and we are all coming cat with policies,
and we are going to be actively marketing.

I can talk about my own company. We have hud a nursing home
caie policy, and I am on a committee that has just developed what
I would say is probably one of the best policies in the industry that
we are going to be releasing very shortly. And we are going to
spend a iot of money trying to promote it and sell it.

Senator WiLsoN. Well, isn’t it true that to the extent that you
and some of your competitors actually develop a competition that
you are going to wind up offering better benefits at beiter premi-
ums? Isn’t that the history of competition in yvur industry?

Mr. SHaPLAND. Sure, that is the reason we have the free enter-
prise system "iere in the United States. The same thing happens in
the insurance industry as anywhere else. I mean, you have low
auto insurance rates because you have competition. You can have
low nursing home rates because you have competition, but only as
low as what the claim expe.ience says they can be. There is an ir-
reducible minimum.

Senator WiLsoN. Let me ask you a question that assumes that
the industry is going to want to expand coverage and expand the
competition—otherwise T might point out this is all mostly academ-
ic.

Mr. SHapLAND. No. I can assure you that it is definitely commit-
ted to that, and the events of the last year aptly demonstrate that.
There are just a myriad of companies that are introducing nursing
home policies. We are not just sitting still.

A year ago, I might have said there are only a few companies out
there selling nursing home policies, a..d today there might be 70,
and maybe tomorrow or a year from now, there wiil be 200.

Senator WiLsoN. Could you provide the committee with some sta-
tistics as to what actually has happened in this last dramatic year,
because I——

Mr. SuaprLaND. We would have to run a new survey. But I could
easily give you some survey information from our prepared state-
ment.

Senator WiLsoN. There must be some survey information in
there. What I would like to receive as well would relate to the kind
of coverage that is being offered.

Mr. SuarLAND. Yes. Let me offer this and see if it would fill your
needs. I could send you information regarding, say, 20 random
nursing home policies and exactly what tl.y pay, to give you an
idea of what nursing home coverage out there is like. That would
be a very easy thing for me to do.

Is that what you are looking for, trying to find out what coverage
is being offered?

Senator WiLsoN. I am trying to find out what coverage is being
offered and also what t’.e real interest is, and that is perhaps the
best way to determine it, of the industry in getting into the field
and creating a competition that does not seem to yet exist.

Mr. SHaPLAND. The last part, I am having trouble rationalizing
in my own mind how I would arswer or provide you with informa-
tion, because——
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Senator WiLsoN. Well, just provide me with the information as to
what policies are being offered by what companies outside of the
current coverage, that relate to——

Mr. SHAPLAND. I can give you a list of all the companies that we
know about and their policies.?

Senator WiLsoN. That would do it.

Let me ask you this now. Assuming that there is a desire on the
part of the industry to move aggressively into the field, or assume
that they are undecided, which T take to be an understandable posi-
tion, that they are not quite sure what to 30 and how to go about
it, there is already, in anticipation of a decision to become more in-
volved, some concern that has been expressed on the part of those
who are interested from the standpoint of consumer protection—I
do not know whether Ms. Shearer is here this morning, but I have
got a statement from her. She represents the Consumer Union and
has expressed a great deal of concern about deceptive and fraudu-
lent marketing.

And of particular interest to me, as you might imagine, is a ref-
erence to a petition by the Consumers Union to the insurance com-
missioner of the State of California, ip which they have urged a
halt to what they term unfair and deceptive marketing of Medigap
insurarce to senior citizens. Their petition claimed that unscrupu-
lous agents in California had loaded up senior citizens with over-
lapring policies, caused seniors to cancel policies and replace them
with new ones, creating lags in coverage, had misrepresented them-
selves as being from Government agencies or independent senior
organizations, and had exaggerated the coverage offered by policies
and failed to disclose the substantial limits and exceptions to cover-
age.

You have said that the Association provides would-be policy-hold-
ers with a buyers’ guide.” Could you provide a copy of that buyers’
guide to the committee; and could you respond what steps does
your Association take to police itself or to police the industry? It
may be that your members deplore the kind of practices that are
complained of here as much or more than those who are in the
business of consumer protection—and I suspect that that is certain-
ly true of many of your members.

What efforts are made, what steps are taken, to guard against
this kind of deceptive and fraudulent marketing? I will just leave
the question there. I can think of steps that I assume you are al-
ready taking.

Mr. SHaPLAND. OK. I am glad you asked the question. Quite a
few years back, there was abuse of the aged public by salesmen
selling duplicate policies and so on. And there was ar outcry that
we reacted to—in fact, before almost anything happened, the
Health Insurance Association wrote a letter to almost every compa-
ny asking them to clean up their act.

But we did a lot more than that. We went out and sought legisla-
tion at the State level to prohibit that kind of action, and that leg-
islation was passed by all the States.

2 See appendix, item &, p 180
Flbd.p 191
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So we have supported and actively promoted and gotten going
regulations which prohibit unfair sales practices and s7 on and re-
quire, as I mentioned quite earlier in the hearing here, that every-
one be given a buyers’ guide and that everyone be given an outline
of coverage, both of which tell what the benefits are and what they
are not.

When you get down to replacement, there are legal requirements
that we supported that say if you replace somebody’s policy, you
have got to give them this form that warns them about doing such
a thing. So if somebody out in California is breaking those laws
and rules, we say prosecute them. We want them prosecuted. If
somebody is not abiding by the rules and playing fair, then there
are all kinds of laws out there to enforce them.

hWe asked them to be passed, they were passed—now, enforce
them.

Senator WiLsoN. All right. That is fair enough.

Well, Mr. Chairman, you have been more than generous, and I
am grateful. I can tell that once you were a junior member of a
committee as well.

Chairman MEgLCHER. Thank you, Senator Wilson.

Mr. Shapland, first of all on this question of notification of
people on Medicare and what Medicare covers and what it does not
cover, I believe this committee will endeavor to work out with HHS
a notification to each and every person whe is not only now on
Medicare, but who will be eligible for Medicare in the next 2 or 3
years—a notification of exactly what it does, in language that can
be easily understood.

I think it is ridiculous that we have had Medicare for, what is
it—20 years—we do change the law from time to time, but never-
theless it is our obligation here in Congress as well as the executive
branch of Government to make sure that people understand what
they are buying when they get Medicare. All of us are buying it
when we contribute to the Medicare Trust Fund, and it is a blot on
our record that we have not made clear exactly what it does.

Now, on this question of you not knowing what it costs for every-
body to be covered for long-term health care, nursing home, or a
combination of nursing home and health care at home, you are an
actuary, Mr. Shapland, and I suspect one of the leading actuaries
of Mutual of Omaha, is that correct?

Mr. SHspLAND. I would like to think so.

Chairman MEgLcHER. Well, why don’t we start from where we are
at? Everybody—everybody—who is impoverished is going to get
long-term health care nc matter what it costs.

Mr. SuaprLAND. They already do through the Medicaid Program,
that is right. But there are some loopholes that I think we have
discussed in the Medicaid Program.

Chairman MEeLcHER. No, we have not discussed loopholes. We
have discussed the fact that we hate to be impoverished as individ-
uals. That is normal, that is natural. That is the way we are built.
That is the way the human body is and the human brain is and the
human intellect is, and that is the way our society is.

What we are really after is how to preserve some dignity and in-
tegrity in people’s lifes—in other words, not be flat broke—and
know that if you have to be incapacitated or debilitated in a nurs-
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ing home, or a hospital, or at home with extra care—that you can
do so with dignity. We want to step up and make it possible for
people not to be flat broke in order to be certain that they are
going to have that kind of help.

Can you provide for the committee, on the basis of actuarial cal-
culations, at some threshold what it would cost—not necessarily
Bowen’s $2,000, which is a small threshold—but at some threshold
where Americans could be assured that they get this catastrophic
protection in nursing homes or at home and what it might cost; be-
cause that is exactly what the voters and the taxpayers want to
know when we have a bill on the Floor. Additionally, what are we
going to have tr know if we expect to pass a bill-—and we do expect
to pass some type of bill.

Mr. SHAPLAND. Let me make sure I respond to your request. I
want to respond ‘o your request, so I have to make sure I under-
stand it.

There are lots of figures available on what the current expendi-
ture for nursing home care cost is; how much of that is being paid
for by Medicare and Medicaid and how much is being paid out of
people’s own pockets. If that is the kind of number you are looking
for, how many billions of dollars people are having to put out of
their own pockets for nursing home costs tuday, I can give you that
figure real easily, and how much of that is being paid for by Medic-
aid and so on.

Is that what you are looking for? )

Chairman MELCHER. Let us put the second part in. There is the
threshold where somebody such as Mrs. Fish’s mother has utilized
$10,000 of her savings—the mother’s savings—and at that point,
either the nursing home or the home health care assistance is
going to be covered.

Mr. SuarLanp. I would like to make a suggestion. Insurance
companies do not have those kinds of numbers.

Chairman MeLcHER. Well, now, wait a minute.

Mr. SuarLaND. But somebody does that you can obtain them
from and that is the Health Care Financing Administration.

Chairman Mg1cHER. Well, you can generate them, can’t you?

Mr. SuarLanD. No. You are talking about Government figures.

Chairman MEeLcHER. How can Mutual of Omaha offer a good in-
surance plan that I can buy for so much a month that is going to
keep me whole if I have to go into a nursing home—you have some
figures on that, or you would not have a basis for charging, what
the policy costs.

Mr. SuarLAND. But I thought the question had to do with peo-
ple’ ‘ncomes.

Chairman MEeLcHER. No, not people’s incomes.

Mr. SuaprLaND. I thought you said how much would it cost on a
spend down basis.

Chairman MEeLcHER. A threshold of $10,000 being spent. The
Boven proposal says spend $2,000, and we are going to pick up
some extra protection for you. I am saying spend some figure—I do
not care what figure you use, because it does not make any differ-
ence whether it is $7,000, $8,000, $5,000, $10,000.
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Mr. SuapPLAND. How much would nursing home insurance cost if
we provided it to everybody in the United States after they had
spent their first $10,000, or whatever?

Chairman MELCHER. Right, exactly.

Mr. SnapLanD. Well, what I am saying is the insurance industry
just sells insurance policies. It does not have any information about
the income of those people or how much they would have spent
down to get to a nursing home. But there is a source of that kind of
information.

The Federal Government made a study some years ago and is
just now completing another one of the demographics involved
with nursing home care. So I think if you go to HCFA, they are the
ones that are equipped to answer that question.

Chairman MELCHER. I am asking you, though. Whatever HCFA
has got, you can get. I am asking you.

Mr. SHAPLAND. I can get it from HCFA if you would like me to.
Is that what you v;ant me to do?

Chairman MeLcHER. No. I want you to take it. All you are telling
me s0 far is that you do not know how many people could afford to
spend $10,000.

Mr. SuAPLAND. No, I do not know how many people have $10,000,
or how many can afford to spend $10,000.

Chairman MEeLcHER. No, I know you do not.

Mr. SHAPLAND. Yes, we can get that information. We would go to
HCFA to get that information.

Chairman MEeLcHER. Yes, you will go to HCFA, which I can, but
what I am asking you is to use whatever information HCFA has
and then, through your experience as an actuary, tell us what we
might expect for that to be in terms of cost.

Mr. SHAPLAND. I want to respond. I am offering my services, and
we will go to HCFA and get any information you want. I want to
make sure I understand what you are asking. I can either spend a
few seconds here, talking with you some more, or work with yo:r
staff on it. But if you are asking how much it would cost to provide
nursing home coverage to the population of the United States over
65 after they spend down so many dollars out of their own pock-
ets—is that what you are asking?

Chairman MELCHER. Exactly.

. Mr. SuapLAND. We will work with HCFA and try to get you that
information.

Chairman MeLCHER. All right. Now, let me get at why I am
asking you this. Basically, it is because I am sure you would agree
with me that the best money we spend in medicine is preventive
medicine; and second, that the second-best dollar we spend in medi-
cine is on timely treatment. Isn’t that correct?

Mr. SHAPLAND. Yes.

Chairman MELCHER. And the reason that is the second-best
dollar we spend after preventive medicine is because timely treat-
ment will actually cut down the costs for an individual.

hMr. SHAPLAND. There is even a higher priority than both of
those.

Chairman MELCHER. What is that?

Mr. SuapLanD. That is what I call “wellness” which may be
what you are thinking about in preventive treatment. There have
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been quite a few articles that have said—and I do not know how
they come up with t' & numbers—but they say that 70 percent of
the health care costs in the United States are because people abuse
their bodies and bring these costs on themselves. So, by getting
people involved in taking care of themselvas, you will not have the
health care in the first place.

Chairman MeLcHeRr. Well, I have given up telling my wife it
would be better if she did not smoke, and telling the kids to forget
about so much alcohol.

Mr. SHAPLAND. But there are incentives. I am sort of a nut on
this subject because I feel very strongly that we should have finan-
cial incentives wellness.

Chairman MeLcHER. Well, what I am getting at is one of the wit-
nesses today graphicaliy demonstrated that because her husband
had piled ur bills for his health care that she could not handle,
that she was foregoing treatment for her high blood pressure and
some corrective knee surgery.

I do nct know what the* is ¢~ ~3 to cost in the long run, but it
might cost a tor of mcney.

Also, Mrs. Yelineck, for re ~ tnderstand, put off surgery she
needed, whict. as uot wise.

M . SuarLAnD. Correct.

Chairman MEeLcHER. Now, I am not goi~g to ask you to do this,
beca.se I think it is too tough to figure out. But when we remove
those obstacles—ir *his case, for these two witnesses, just to do
what they ought tc =, in a timely way—-we are cutting down on
the costs of medicin~ for them throughout their lives.

Now, obviously, that is a savings, it is an offset. I am not going to
ask you to measure that. I think that is very difficult. The first
one, I do ask you to measure—if t some threshold, each individual
in America would be spending s. much for . *her nursing home or
home health care, what it would cost.

Mr. SHAPLAND. You see, the insurance industry wrestles with
this problem every day and has modernized its coverages over the
yeers for this very reason. For example, we ask oursalves if we pro-
vide home health care, isn’t that a lct cheaper and better for every-
body. For every dollar one spends on home health care, maybe they
save $10 in nursing home costs.

So to the degree that. say, Medicaid does not cover some of those
things, I think you need to think about expanding Medicaid so that
itb does. Penny-wise and pound-foolish is what you are talking
about.

Chairman MzLCHER. Yes, that is exzactly what I am talking
about. Now, I have asked you for three things—first, this actuarial
advice to us, and then for the critique on the Harvard Medicare
stud /—and what was the other one of those?

Mr. SuAPLAND. I have down here tha* you have asked me to pro-
vide you with the new NAIC standards on ]ong-term care; ¢ to read
the Harvard report and give 1 my analy-is of that; 5 .o give you
a list of the companies and policies that provide long-term care cur-

4 See appendix. item 8, p 133
Sihid. p 156
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rently being offered by the industry; ¢ to provide the buyers’ guide
on Medicare; 7 and to provide you with some information about the
spend-down on long-term care and what the cost would be.8
Chairman MELCHER. That is correct. You included what Senator
Wilson had asked for, too, and that is fine. Thank you very much.
Mr. SHAPLAND. You are welcome.
Chairman MELCh<R. The ccmmittee is adjourn:d.
[Whereupon, at 2 p.m., the committee was adjourned.]

¢ See appendix. item 8, p 189
7 Ibid, p. 191
fibd, p 151
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Iten 1

TESTIMONY OF MRS. MARIANNE COSTLOW
Before the Speclal C. mittee on Aging
United State: Senate
January 26, 1986

My name 1s Marianne Costlow. I live with my husband,
daughter, and son, in St. Michael, Pennsylvania. I am testifying
on behalf of my daughter, Karri Lynn Naugle, who has been in a
coma for the last five and-a-half years,

In 1981, Karri Lynn was employed as a security guard at
Bethlehem Steel. On June 27 of that year, Karri was involved in
a serious motorcycle accident which caused severe irternal trauma
to her brain and left her in a coma. Karrl was 31 years old at
the time. Her chance of survival, on a scale of one to one-
hundred, was a two. She was in intensive care at Lee Hospital 1in
Johnstown for 6 months and in a skilled nursing facility for
another 6 months.

Karri's hospital bills for that year totalled $125,000.
Her doctor's bills alone came to about $10,000 dollars. Karri
was insured by Blue Cross major medical thrcugh Bethlehem Steel.
This covered the $125,000 in hospital bills. But, since Karril
was injured on a mo%orcycle, the insurance did not provide
lifetime coverage.

Karri hay been recceiving $627 dollars a month in Soclal
Security Disabillity benefits, and qualified for !edicare two
years after her accldent. But Medicare has not covered all of
Karri's medical bills. As a result, all that 1s left of the
$70,000 dollars which Karri received from the drivers of the car
and molorcycle as settlement from the accident, 1s $1,500
dollers.
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Recently, Karri Lynn has started to come out of her cona.
When she was examined by u doctor at Harmarville Rehabili.ation
Center in Pittsburgh, in November of 1985, he said that it .. -
imperative that Karri receive coma therapy immediately for her to
regain any normal mental functioning. I was told by Medicare,
however, that this therapy would not be covered because Karri did
not enter therapy immediately after she left the hospital. The
therapy would cost $8,000 a month or $200 dollars a day. We
don't nave the money to pay for this.

On top of Karri's problems, my husband suffered a heart
attack 2 years after her accident. He has not been able to work
since then. He receives $612 a month in Social Security
disability insurance and $312 a month in pencion benefits from
Bethlehem Steel. He worked for Bethlehem Steel for 21 years.

He is a Korean War Veteran, and was a prisoner of war for 33
months. Karri Lynn's brother was injured in an accident soon
after Karri was injured. As a result, he needed medical care for
1 fear, compiling medical bills of $9752. Fortunately, tiis was
paid for by welfare. Since Karri Lynn has required constant
attention s:ince her accident, and we can't afford a live-in
nurse, 1 have been unable to work. Karri Lynn is, however, being
seen once a week hy a skilled nurse.

I would like to thank you for allowing me to tell you
Karri Lynn's story. I just want to add that there are alot of
people in this country who are suffering tnrough a situation very
similar to Karri's. It is comforting to see %that the federal
government is finally taking an interst in our problems.

)




ERIC

Aruitoxt provided by Eic:

83

Iten 2

TESTIMONY
OF THE
BLUE CROSS AND BLUE SHIELD ASSOCIATION

BEFORE THE
SPECIAL COMMI1™%E ON AGING

UNITED STATES SENATE

ON
COVERAGE OF THE ELDERLY'S CATASTROPHIC HEALTH CARE EXPENSZS

PRESENTED BY

MARY NELL LEHNHARD

VICE PRESIDENT

JANUARY 26, 1987




84

Mr. Chairman and Members of the Committee, I ans Mary Nell Lehnhard, Vice President
of the Blue Cross and Blue Shield Association. The Blue Cross and Blue Shield
Association, representing 78 Blue Cress and Blue Shield Plans, is pleased to comment on
the need for catastrophic coverage for the elderly. The Blue Cross and Blue Shield
Association and its Member Plans have been major participants in Medicare since its
beginning. Blue Cross and Blue Shield Plans also underwrite benefits to supplement
Medicare coverage for about nine and one-half million beneficiaries, approximately 45
percent of all beneficiaries who purchase Medigap coverage.

We applaud your concern about protecting the elderly from finarcially catastrophic
health costs. The elderly may incur catastrophic costs for acuic health services not
covered by Medicare or for cos¢-sharing involving Medicare-covered care. In this
regard, we would like to comment on HHS Secretary Bowen's recent proposal, and S.
210, the bill you are co-sponsoring with Senator Kennedy. Your bill would establis a
new government program of acute care expense protection available to all elderly and

disabled ccrsons, and is based on Secretary Bowen's recent recommendations.

We also would like to cemment briefly on catastrophic expenses for long term care.
These expenses threaten the f.nances of more elderly than do acute-care expenses. We
will address the need for orivate long term care insurance, becsuse Medicare does not

cover expenses for long term care.

The Melcher-Kennedy bill, S. 210, would:

o Establish a new federal program of health expense coverage available to persons
who have attained age 65 or are disabled.

o Limit out-of-pocket expenses for Medicare deductibles and coinsurance to $2,000

annually.

o 8¢
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0 Eliminate Part A coinsurance and lifetime limits.

0  Limit the Part A deductible to two per year.

© Finance these changes with "self supporting” premiums deposited in a new
ea.marked Trust Fund.

0 Index both this premium and the annual liability cap to future cost increases.

This proposal is identical to HHS Secretary Bowen's proposal except that the S. 210
program would be authorized as a "freestanding” program under the Public Health
Service Act, rather than as an integral feature of Medicare Part B. Therefore,
enrollment in the S. 210 program would be entirely voluntar,, in contrast to Secretary
Bowen's proposal to tie continued eligibility for the current Part B program to payment

of the new premium for catastrophic coverage.

Private Insurance Protects Most Elderly from Acute-Care Catastrophic Expense

We believe that the private market has functioned well in providing protection against
major financial loss for acute-care expenses of the majority of Medicare beneficiaries.
Most Medicare beneficiaries are protected against excessive out-of-pocket costs for
hospital and physician care by private coverage which supplements Medicare benefits —
Medigap. Overall, 72 percent of the elderly supplement Medicare with private
coverage, according to the Congressional Budzet Office. About half of this
supplemental coverage is provided on a group basis - mainly through retirees' former

employers - and about half is purchased individually.
We believe the private Medigap market has functioned well to protect the majority of

the Medicare population from excessive financial liability. An amendment to the Social

Security Act in 1980, often referred to as the Baucus Amerdment, established minimum

8Y




O

ERIC

Aruitoxt provided by Eic:

86

standards for voluntary certification of Medigap policies. Forty-six states have
enacted statutes adopting the Baucus Amendment and, thereby, require that cectified
Medigap programs cover all Medicare hospital coinsurance. Approved programs also
must cover at least 90 percent of the cost of at least 365 days of acute hospitalization
after Medicare benefits have been exhausted. Medigap policies also must cover at least
$5,000 annually in Part B cost-sharing liability, once a $200 deductible is paid. Th~
four states that have not enacted standards pursuant to the Baucus Amendment have
adopted their own standards that differ only slightly from the model established by the
Baucus provisica.

We would point out that the Baucus Amendment requires a rore comprehensive — and
therefore a more expensive — level of protection than that rscently proposed by HHS
Se~retary Bowen. In addition, most Medigap subscribers have coverage that excesds

stan .ards under the Baucus Amendment.

Blue Cross ard Blue Shield Plan Medicare supplementai programs meet or exceed
applicable requirements, as ¢ nfirmed by recent studies of the U.S. General Accounting
Office (GAO) ard the Hous® Aging Subcommittee on Health. The GAO study also
reviewed loss ratios ffom a sample of Blue Cross/Blue Shield and commercial policies,
and concluded the the Blue Cross/Blue Shield products had a substantially higher

aggregate loss ratio than did the commercial products.

Moreover, when we review all Blue Cross ard Blue Shield Plans’ Medigap products, we
find loss ratios higher than those calculated by GAO in its sample of Plans. The Blue
Cross and Blue Shield organization's aggregate 1979-1984 loss ratio on Medicare

supplemeatal products was 90.8 percent, and many Plans incurred annual loss ratios
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exceeding 100 percent. Thus, we believe that Medigap products offered by Blue Cross

and Blue Shield Plans provide good value to elderly consumers.

A major advantzge of the private market is that ft allows beneficiaries to setect among
hundreds of products to cbtain a pollcy tailored to their needs. Consumers can choose
policies that meet or exceed the Baucus requirements, plus benefits such as prescription
drugs, vision and hearing care, and convalescent assistance at ome — benefits that
neither the Medicare program nor the propased federal catastrophic program for the

elderly would cover.

Blue Cross and Blue Shield Plan Medigap products offer substantiai choices for coverage
of expenses that are neither covered by Medicare nor required under the Baucus
Medigap standards. In 1385, for non-group products we estimate that 88 percent of
Plan products covered Part B expenses beyond the $5,000 minimum required under the
Baucus Amendment, 84 percent of products covered each hospital deductible, 86
percent covered Skilled Nursing Facility copayments and 63 percent covered the $75
Part B deductible. In adaition, 43 percent ot Plan products offered coverage for
prescription drugs, 36 percent covered Skilled Nursing Facility 4ays after expiration of
Medicare benefits, and 29 percent offered vision care coverage. Several proGucts also
provide benefits such as wellness education, psychiatric benefits beyond Medicare, and

convalescent homeraaker services.

While such comprehensive coverage is preferred by most Medigap puyers, many Blue
Cross and Blue Shield Plans also offer less extensive and less costly coverage. This
variety of coverage options is reflected in Plans’ Medigap premiums, which rang:d from

$18.13 to $139.00 per month for non-group products in 1985. Ten percent of ali

It




88

non-group subscribers of reporting Plans paid $20 or less per month, 40 percent paid $30

or less and 75 percent paid under £43. Blue Cross and Blue Shield Medigap coverage is

available in every state.

Supplemental Coverase

While we believe that the Medigap program: offerea by Blue Cross and Blue Plans
represent a "good buy” for most beneficiaries, there cre those who cannot afford any
pn ‘ate coverage that meets the minimum standards of the Baucus Amendment.
Acco.ding to a study funded by the He-1th Care Financing Administration, about half of
the beaeficiaries without sup,lemental protection said they simply could not afford it.

This finding is confirmed by a Congressional Budget Office (CBO) analysis showing that
low-income beneficiaries are the ones most likely to lack supplemental coverage.
According to CBO, nearly 30 percent of tne elderly with incomes under $9,000 lack botiy
Medig ~ and Medicaid, versus only 10 percent of those above $25,000. CBO also found
that Medicaid covers only 28 percent of the elderly with incomes under $5,000.

Thus the major issue facing Congress is not a problem of coverage avajlability but of
affordability to those with limited resources. Accordingly, we believe any new
government program should be targeted to those who cannot offord existing private
coverage, and will suggest a number of op*ions to accomplish this. We also believe that
the availability of jovernment coverage — whether voluntary or mandatory — will not
solve the affordability problem. Comprehensive coverage is not inexpensive, whether
provided by government cr the private secior. Conversely, providing only a minimum

level of catastrophic protection still vould leave the low-income elderly exposed to

substantial out-of-pccket expenses.

eric 92

Aruitoxt provided by Eic:




ERI!

89

Unfortunately, under a non-subsidized federal program, the cost of even a minimal
level of coverage co.’d place a burden on the low-income eld'rly. For example, our
actuaries project the benefit costs alone under the Bowen proposal to be $7.33 per
month — $87.96 arinually - while HHS estimates the premium at $4.92 per month. Even
assuming HHS's estimate of a $4.92 monthly premium for 1987 is accurate, this amount
would not be affordable to many lower-income beneficiaries. For example,
beneficiaries entitled to the average Social Security monthly cash benefit are rec®iving
a 1987 zost of living adjustment of $6.00 per month. Ihe new $4.92 monthly premium
plus the 1987 increase of $2.20 in the Part B premium thus would exceed the averzge
cost of living adjustment. Beneficiaries could face additional financial problems under

the Administration’s proposed increase in the basic Part B premium.

Finally, we are also concerned that a new federal program could give many low-income
beneficiaries a false sense of security but still leave major gaps. Its "catastrophic”
benefit would not cover the first two hospital deductibles or other liability approaching
$2,000 annually, nor bencficiaries’ "balance billing" liability on unassigned claims, nor
acute care not covered by Medicare, such as prescription drugs, hearing and vision
services. Many Medigap products cover most or all of these expenses. That is why
Medigap premiums tend to be higher than the $4.92 monthly przmiura proposad by

Secretary Bowen.

These uncovered costs can be catastrophic for low-income beneficiaries. While we
recognize and support the fact that S. 210 would leave coverage of these expenses to
the private sector, many elderly persons may not purchas: needed additional private
coverage based on the mistaken belief that the new federal program would provide full

catasirophic nrotection.
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We believe a new federal program could be particularly problematic if it were
mandatory. A voluntary program suych as S. 210 assures that no low-income
beneficiaries would be forced to drop their Part B coverage in order to afford the cost
of "catastrophic” ccverage. However, the voluntary nature of the program proposed by
S 210 could increuse expeises through "adverse selection.” That is, persons who

expected to need "catastrophic” protection might en:oll disproportionately.

On the other hand, from our perspcctive, a voluntary program, such as embodied 1 S.
210, 1s preferable to a inandatory one. A voluntary government program does permit

the elderly to choose between governmental and private sector products.

In summary, because the private market is working well, we believe that **
government's role sho.'d be limited to a residual one for those for whom private

coverage is not affordable.

Alternatives to a New Federal Program

Congress Lould consider several alternatives to a new federal program. We would urge
to yuu consider expanding Medicaid eligibility; providing lower-income beneficiaries
with greater purchasing power in the private market throuzh subsidies or other
mechanisms; and providing for the expansion, promotion and adequate pz'ment of

alternative health plans for Medicare beneficiaries.

In addition, we recommend increased beneficiery education on the limitations of
current Medicare benefits and on additional benefits available thrcugh private Medigap
plans. Expanded beneficiary education could increase knowledge of Medicare's
coverage limits. A major study by Rice and McCall found beneficiaries’ belief that

ERIC

Aruitoxt provided by Eic:




91

"Medicare will cover everything" was the second most frequent res<on why they do not
buy Medigap. State agencies in Washingten, Wisconsin ard Idaho already are operating
successful education programs and other states are considering this approach. The
Department of Health and Human Services could provide information to newly enrolled
Medicare beneficlaries, including comparisons of coverage, loss ratios, and exciusions of
private plans that meet the applicable state and federal standards. In adaition,
beneficiary education could emphasize that neither Medicare nor Medigap are designed

10 cover long term care.

Alternately, senior groups or Medicare consractors could provide educational outreach.
“hese programs could inform beneficiaries about existing options to minimize their
expenses, such as HMOs/CMPs, and could help beneficiaries compare the value of
Medigap policies. Secretary Bowen's report recommends education for long term care,
but that also would be a relatively inexpensive approach to inform benefictaries of the

need for catastrophic coverage of acute-care expenses.

Long Term Care Catastrophic Protection

The lack of long te..: care protection is the largest catastrophic coverage gap for the
elderly. While Medicare and Medigap provide the clderly with reasonable protection
from catastrophic acute-care sxrzises, long term care is the elderly's largest single

out-of-pocket health expense.

The private sector is beginning to respond to tnis need. he Blue Cross and Blue Shield
organization recently completed a major effort to determine the feasibility of long
term care insurance. Though multiple impediments exis:, we believe insurance is
workable. Indeed, one Blue Cross and Blue Shield Plan has begun to offer this coverage,

and several other Plans have pilot programs.
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However, public awareness is needed. Neither Medicare ror Medigap were designed to
cover long term care but most elderly persons incorrectly believe these programs will

cover them. Thus, consumer education and financial incentives appear necessary.

Therefore, we strongly support the thrust of Secretary Bowen's recent
recommendations to protect the elderly from catastrophic costs of long term care by

having the federal government encourage privaie solutions through:

o Working with the private sector to educate the public about the risks, costs and
financing options for long term care, and the coverage limitations of Medicare and
Medigap.

o Encouraging personal savings for long term care through tax-favored Individual
Medical Accounts.

o Encouraging development of private long term care insurance through:

1) A 50 percent tax credit for persons over age 55 who purchase such insurance;
2) Favorable tax treatment for long term care insurance reserves; and
3) Removal of the DEFRA statutory barriers to employers' prefunding of long term

care coverage for retirees.

We believe these federal activities would result in substantially increased purcha.e of
private long term care iasurance. In addition to protecting the elderly from
catastrophic expenses, widespread purchase of iong term care insurance would reduce
federal and state expenses for Medicaid payments to nursing homes We urge you to
explore these proposed governmental incentives for private sector solutions, and would

be pleased to work with you on this important issue.
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Summary
In summary, we believe that the private market has functioned well in providing acute

health care protection against major financial loss for the majority of Medicare
Leneficiaries. We recognize that there are beneficiaries, however, who cannot afford
private protection, We urge that any new program focus on that segment of the
beneficiary population not adequately protect. 1 by current programs. Regarding long
term care, we also believe private insurance can play an important role. However,
governmental activities appear necessary to educate the elderly about the need for
protection, and to provide incentives for purchase of long term care insurance.
Protecting the elderly from catastrophic expenses can best be done through a
combination of public and private sector initiatives, and we look forward to working

with you as you pursue this important topic.

(533:1721/87)
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GAIL SHEARER
MANAGER, POLICY ANALYSIS
CONSUMERS UNION
before the
SPECIAL COMMITTEE ON AGING

UNITED STATES SENATE

hearings on
CATASTROPHIC HEALTH INSURANCE

January 26, 1987
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Mr. chairman and members cf the Special Committee on
Aging, Consumers Union* appreciates the opportunity to present
our views on the issue of catastrophic health insurance for the
elderly. In November 1986, we sponsored a conference on "Ending
Poverty =-- Issues for the Middle Class." One theme which
emerged from the conference was that inadequate access to health
care at a reasonable cost is a major barrier to escaping
poverty. Many working families live on the edge of poverty or
actually fall into it because they experience high, unreimbursed
health care costs. As many as 37 million people in our nation
face limited access to health care because they do not have
health insurance. Consumers Union is committed to doing what it
can to contribute to an informed debate on the critical health
isgues facing the 100th Congress. Today's hearings focus on
catastrophic health insurance for the elderly and long-term care
-= two huge gaps in the current health care system. I have

attached to this testimony an analysis we prepared in response

*Consumers Union is a nonprofit membership organization
chartered in 1936 under the laws of the State of New YOrk to
provide information, education and counsel about consumer goods
and services and the management of family income. Consumers
Urici's income is derived solely from the sale of Consumer
Reports, its other publications and films. Expenses of
occasional public service efforts may be met, in part, by
nonrestrictive, noncommercial contributions, gcants and fees.
Ir. addition to reports on Consumers Union's own product testing,
Consumer Reports, with approximately 3.5 million paid
circulation, regulariy carries articles on health, product
safety, marketplace economics and legislative, judicial and
regulatory actions which affect consumer welfare. Consumers
Union's publications carry no advertising and receive no
commercial support.
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to secretary Bowen's proposals concerning the financing of

catastrophic illness.

There are three key points I will make in ny testimcny.
First, the private medicare supplement market ("medigap") has a
history of poor performance, and continues this tradition today,
despite piecemeal efforts at the state and fede:ral level to
regulate it. Second, Consumers Union strongly supports
proposals that would expand Medicare coverage to include the
costs of catastrophic illness, and believes that sponsorship by
the federal government is warranted. Finally, Consumers Union
strongly urges you to consider the full range of options in an
effort to increase long-term care protection -~ including both
voluntary long-term care coverage and mandatory long term care

coverage under Medicare.

Poor Performance of the Medigap Market

The experience with medigap is important to any discussion
of catastrophic health insurance. Its poor record argues in
favor of an expanded role for the federal government in
providing catastrophic illness expense protection. In addition,
reliance on the medigap model in developing proprsals regarding

long-term care is misplaced.

In the late 1970's, abuses in the medicare supplement
insurance market were exposed by “e House and Senate Select

Committees on Aging, by the Federz: Trade Commission, and by

ERIC 10U
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several state insurance departments. 1In addition to marketing

abuses such as "loading up" (selling nultiple overlapping

policies to vulnerable consumers), "twisting" (convincing a

client to switch policies, thereby increasing exclusions for

pPre-ex.sting ccnditions), "clean sheeting” (where agents ignore

applicant's health problems on the application form, but leave

the client vulnerable to having claims rejected later), the

Federal Trade Commission found that medicare supfement policies

very often had very low loss ratios (percentage of premiums

collected that are raid in benefits). Moreover, it was revealed

that people eligible for medicare supplement insurance policies

were understandably confused about how tc evaluate the available

policies; and very little information about the worth of the

policies existed.

In response to the documented abuses within the medigap

narket, the Congress passed Public Law 96-265, adding section

1882 to the Social Security Act. State insurance departments

have also attempted to regulate this market, though with varying

degrees of enthusiasm. Despite these efforts from federal and

state governments, the problems still persist. The General

Accounting Office recently reported that whi_e the market has

improved somewhat, loss ratios of most commercial policies were

below the section 1882 targets, and averaged 60.2% in 1984.

{Medigap Insurance: lLaw Has Increased Protection Against

Substandard and Overpriced Policies, General Accounting Office

Report to the Subcommittee on Health, Committee on Ways and

Means, October 1986, p. 4] 1In addition, the report found that
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most states do not monitor the actual loss ratio experience ([GAO

Report, p. 25).

Just last year, the House Subcommittee on Health and
Long-Term Care estimated that older Americans waste $3 billion
annualiy on private health insurance because of duplicative

policies and low loss ratios. [Catastrophic Health Insurance:

The Mediqgap Crisis, Hearing before the Subcommittee on Fealth

and Long~-term Care of the Select Committee on Agiag, House of

Representatives, June 25, 1986, p. i46]

Consumers Union continues to find abuses in this
marketplace. On October 14, 1986, the San Francisco office of
Consumers Union (joined by eight other organizations) filed a
petition before the California Commissioner of Insurance to halt
the unfair and deceptive marketing of medigap insurancc to
senior citizens. The petition claimed that unscrupulous agents

in california had:

(1) 1loadew« up senior citiens with overlapping policies;

(2) caused seniors to cancel policies and replace thenm

with new one: creating lugs in coverage;

(3) mnisrepresented themselves as beiny from goveriment

agencies or independent senior organizations:; and

AN
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(4) exaggerated the coverage offered by policlies ana
failed to disclose the substantial limits and

exceptions to coverage.

The California Insurance Commissioner is expected to act

soon by granting a substantial portion of the petition.

State insurance comnissions, the D partnent of Health and

Human services, and Consumer Reports (in a June 1984 article

rating medigap policies) have attempted to educate consumers
about medigan policies and their 1imits. But despite thesge
efforts, conswrers continue to be uninformed and purchase
duplizative and low value policies. conaumers are confused, and
for good reason. Medicare -- with its parts A and B,
coinsurance, deductibles, gkilled nursing facilities,
intermediate care facilities, benefit periods, lifetime reserve
days, physician assignment, etc. -~ is an Impossible maze,
defeating even the most educated consusers. It is no wonder few
consunmers understand that Medicare largely fails to provide
long-term care coverage. Adding to this confusion, consumers
must comprehend a variety of private policies marketed to the
elderly (often through aeceptive marketing techniques)-- madigap
poiicies, hospital indemnity policies, dread disease coverage.
It should come as no surprise that research shows that the level
of knowledge the elderly have about Medicare and private
insurance is extremely low. 3Sased on the mediga) market's
overall performance record, there is ro justification tc rely on

it for catastrophic or long-term care insurance.

Q 1 U 3
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Catastrophic Protection within Medicare

Consumers Union strongly supports the concept of
restructuring Medicare to provide the elderly with protection
acainst catastrophic illness. Secretary Bowen's proposal
regarding catastcophic expenses of the elderly would greatly
benefit those individuals with the most severe medical
expenses. With Medicare paying less than one half of the health
care costs of the elderly, there is clearly a ccmpelling need
for this protection. The cost of catastrophic illness on the
elderly often imposes a serious financial burden. Data
contained in Secretary Bowen's Report indicate that 10% of thz
elderly have out-of-pocket health care liabilities of $1000 or
xnore a year. [Bojen Report, p. 26) additionally, this financial
burden does not fall according to ability to ray. Expected
out-of-pocket expenditures represent a much larger percent of
income for low-income consumers than of higher income consumers.

{Changing the Structure of Medicare Benefits: Issues and

Options, Congressional Budget Office, March, 1983]

We recognize that a catastrophic insurance program of the
type proposed by Secretary Bowen would displace a portion of
medigap policies and would force many medigap policies to
restructurs their benefits. We welcome this shift to the public
sector, because we believe that an expanded Medicare cai serve
consuners far better than the private medigap market.

Medicare's administrative costs are 3% [The Medicare and

Medicaid pata Book, Health Care Financing Administration, 1983,




101

- -7 -
pp. 69,70), while administrative costs, marketing costs and
retained proceeds for commercial medigap policies average about
40%. The private market has tried, a;d has been given more than
enough time to rise to the challenge of serving consuzers. But

after years of abuses and ineffective regulation, we believe it

is time to try another approach.

The Bowen prcposal for catastrophic illness pr .ection
continues to leave a sizable market left unfilled. We urge you
to consider a medicare-sponsored policy which would £:11 in the
remaining gaps instead of leaving the holes to medigap. &an
expanded Medicare would save substantial marketi..; ani
administrative costs and deliver more health benefits per dcllar
to consumers. Further, a public sponsored program could
alleviate the labyrinthian search process for high value,

comprehensive coverage.

Furtiner Options for long-Term Care Protecticn

Secretary Bowen's rec(ommendations with regard to long-term
care stress public education, tax benefits for personal savings,
and tax subsidies to encourage the purchase cf private
insurance. We urge you to consider additional options. We fear
that the private market will do no better with regard to
long-term care than it has done with regard to madicare
supplement insurance. Two options that we believe warrant
consideration are first, a voluntary Medicare Part C to cover

long-tern care needs, financed in part by a premium paid by
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participants and in part by cus*-sharing, and second, an
expanded Medicare to cover long-term care expenses for all

participants.

A voluntary Medicare Part C covering costs of long-term
care has several advantages over private market coverage. They
include: (1) lower administrative and marketing costs: (2)
greater value for money for consumers because loss ratios would
be much higher than equivalent private policies; (3) reduced
consumer search costs and confusion resulting from inadequate
information about the worth of products in the private market;
(4) increased access for all of the Medicare-eligible population
to long-term care coverage because no applicants would be turned
down due to poor health. (In contrast, the private market would
not be able to accommodate applicants that the; believe are poor

risks).

The second option that should be considered is expanding
Medicare to cover long-term expenses for all participants. The
key drawback to this option is the significant amount of new
federal dollars that would be raeded to finance it. (A good
portion of the expense would be a shift from Medicaid spending
to Medicare spending.) Through gradual phase-in of Lenefits and
significant cost-sharing (possibly a portion of social security
checks of those using long-term care services), the impact on
the f-leral budget could ke reduced. A proposal along these
1inos has been daveloped by the Harvard Medicare Project in

Medicare: Coming of Age -— A Proposal for Reform [Harvard

University, 1986).

Aruitoxt provided by Eic:
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Item 4

COMMENTS OF CONSUMERS UNION#*
ON CATASTROPHIC ILLNESS EY.PENSES
° (DEPARTMENT OF HEALTH AND HUMAN SERVICES
REPORT TO THE PRESIDENT)

January 8, 1987

INTRODUCTION AND SUMMARY

Catastrophic Illness Expenses (Department of Health and

Human Services Secretary Bowen's Report to the
President) (hereinafter, the Report) identifies three important
segnents of the health care problem facing Americans -- the need
for:
1. acute care catastrophic protection for the elderly;
2. long-term care protection alternatives; and

3. catastrophic health expense protection for the
general population.

The Report recommends (among other things):

1. restructuring the Medicare procram to provide
catastrophic protection for the elderly with an
actuarially sound additional premium;

2. providing incentives through the tax system for
savings earmarked for long-term care expenses and for
the purchase of long-term insurance; and

3. encouraging state initiatives to extend catastrophic
i.surance protection to the general population.

*Consumers Union is a nonprofit membership organization
charterzd in 1936 under the laws of the State of New York to
provide information, education and counsel about consumer goods
and services and the management of family income. Consumers
Unicn's income is derived solely from the sale of Consumer
Reports, its other publications and films. Expenses of
occasional public service efforts may be met, in part, by
nonrestrictive, noncommercial contributions, grants and fees.
In addition to reports on Consumers Union's own product testing,
Consumer Reports, with approximately 3.5 million paid
circulation, regularly carries articles on health, product
safety, marketplace economics and legislative, judicial and
regulatory actions which affect consumer welfare. Consumers
Union's publications carry no advertising and receive no
commercial support.
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Consumers Union sugpotts the recommendation to restructure

Medicare Part B to ptobide for catastrophic protection for the
elderly, financed by an additional premium. The proposal will
greatly benefit the elderly with the most severe medical
expenses, and is funded, appropriately we believe, by all

beneficiaries.

However, Consumers Union disagrees with several policies
contained in the Report. Section I of the following comments
describes the :ncopropriateness of using the private medicare
supplement insurance market as a model for long-ternm care
insurance. In this section, we both explain why some of the
Report's recommnended options are not desirable and identify
further options that should have been considered. Section II
takes issue with the Report's reliance on the tax system as a
mechanism to subsidize the savings plans and the purchase of
long-term care insurance policies. Section III describes why
the Report's treatment of the under age 65 population is

inade~uate.

I. THE PRIVATE "MEDIGAP" MARKET HAS NOT WORKED WELL AND
SHOULD NOT SERVE AS A MODEL FOR THE LONG-TERM CARE
INSURANCE MARKET.

The Report attempts to form a "partnership" between the
private sector and the -overnment, similar to the
medicare/medigap dichotomy, to facilitate access to long term
care insurance. In pursuing this partnership, the Report: (A)
fails to acknowledge or give adequate weight to the private

market's shortcomings; (B) recommends options that are destined
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to repeat the scandals that continue to exist in the medigap
expanding the pattern of abuses into the "long-term care" ma:“et
as well; and (C) tot-" ignores sevaral very sound <ptions that

place less emphas. s private market.

(A) Shoricomings of Private "Medigap" Market

In the late 1970's abuses in the medicare supplement

|
|
|
market -~ affecting not only the medigar market segment, but

insurance market were exposed by the House and Senate Select

Committees on Aging, by the Federal Trade Commission and by

several state insurance departments.

In addition to marxeting

abuses such as "loading up" (selling multiple overlapping

policies to vulnerwnle consumers), "twisting" (convincing a

client to switch policies, hence increasing exclusions for

pre-existing conditions), "clean sheeting" (wiiere agents ignore

applicant's health problems on the application form, but leave

the client vulnerable to have claims rejected later), medicare

supplement policies very often had very low loss ratios

(percentage of premiums collected that are paid in benefits).

People eligible for medicare supplement insurance policies were

understandably confused about how to evaluate the available

policies; very little information about the worth of the

policies existed.

In response to the abuses, the Congress passed Public Law

96~265, adding section 1882 to the Socia® Security Act.

catastrophic Illness Expenses refers to this legislation (p.
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29), but fails to acknowledge that the market is, at best, only

marginally better now than it was in 1980. The General
Accounting Office recently reported that while the market had
improved somewhat, loss ratius of most policies were below the
section 1882 targets, and averaged 60.2% in 1984 [Mediqap

Insurance: Law H»s Increased Proteciion Against Substandard and

overpriced folicies, Report to the Subc:cmmittee on Health,

Committee on Ways and Means, October 1286). Several companies
had loss ratios in the 20 to 40 percentile range; some were even
lower. Congressman Pepper held hearings on June 25, 1986 and
documented the continuing abuses and waste in this market
{Hearing on Catastrophic Health Insurance: The Medigap Crisis,
Subcommittee on Health and Long-Term Care, Select Committee on

Aging}.

Continued marketing abuses and average loss ratios of 60%
do not say much for the "value for monay" being offered to
consumers in this market. We question why "value for money"
isn't a criterion used in the Report to evaluate the policy

alternatives.

(B) Inappropriate Options in the Report

With regard to long-term care protection, the Bowen Report

recommends (among other things):

ERIC 1iy
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1. work with the private sector to educate the public
about the costs of long-term care and the limitations |
of coverage under Medicare and medigap supplement
insurance (p. 105);

2. Encourage personal savings for long-term care through
a tax~-favored Individual Medical Account (I}\) (p.
107) :

3. Encourage the development of the private market for
long-term care insurance through the establishment of
a 50% refundable tax credit for long-term care
insurance premiums for persons over age 65 (up to an
annual maximum of $100) (p. 109).

The analysis and recommendations contained in the Report
with regard to long-term care coverage for the elderly suffer
from the failure to consider the adequacy of the private market
to serve consumers well and from the failure to consider the
complete array of options available. The Report asserts that
the key reason a private market for long-term care insurance had
not developed until recently is because of the absence of
consumer demand (p. 104). This explanation does not reveal the
whole story. The private market probably can not work well for
this product because of the twin concerns that have deterred the
insurance industry from offering long-term care insurance:
adverse selection and moral hazar®. "Adverse selection" would
occur to the extent that those who choose to insure will have a
better~than-average chance of needing long-term care services.

A very healthy 65-year-old is far less likely to choose to
invest in long-term care insurance than an unhealthy 65-year-old
of the same financizl status. Insurance companies,
understandably from a profit viewpoint, aim to select the most
healthy for coverage. "Moral hazard" occurs to the extent that

people who have long-term care coverage are less likely to

—




explore all alternatives to long-term care (e.g., assistance of
family members) and hence are more likely to use the coverage.
In other words, a person with custodial care needs who has
comprehensive nursing home insurarce faces a different array of
choices than a person without such coverage. The existence of
the insurance coverage lessens thz incentive to explore home
health care and other custodial care alternatives. Despite
these risks, a private market is emerging. But we don't Yyet
have information on what pricing poliicies, policy coverage
provisions, and underwriting practices insurance companies will

use to deal with these problems.

The experience with medigap policies -- averaging, as
noted abecve, loss ratios of only 60% -- is great cause for
concern. Can we honestly expect that long-term care policies
will hove loss ratios more favorable to consumers than 603? Is
it a wise expenditure of limited dollars of the elderly, and
subsidization from taxpayers, for policies returning 20%, 30%,
or even 60% of premiums in the form of insurance benefits?
Further the Report's reliance on education of consamers about
the risks of the high c-~sts or long term care and on increasing
incentives to purchasc private long-term care insurance is
inadequatz. Further options should be considered. (See section

(C) (2) of these comments.)

(C) options Excluded frcm the Report

(1) Acute Care Coverage: The Report recommends that

Medicare be restructured to provide catastrophic protection
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(with a $2000 annual limit) for an extra premium of about $5 per

month. This option would displace a portion of medigap policies
and would force many medigap policies to restructure their
benefits. (When Medicare cost-sharing amounts increase, medigap
policies often increase their coverage to fill in the increased
Medicare gaps:; similarly, when Medicare benefits increase,
medigap policies need to adjust their coverage so as not to
duplicate the coverage Medicare rrovides.) We recognize that
the Report focussed on catastrophic care. However, if the
Report weighed the medigap market problems more heavily, we
believe it would have at least considered a more ambitious
expansion of Part B. What about a federal-government-sponsored
mcdigap policy? (This would merely expand the Report's
recommendation to cover deductibles, coinsurance, and possibly
drug costs that do not reach the catastrophic level of $2000 per
year). ~ ie Harvard Medicare Project recently made a proposal
for a Medicare-sponsored insurance policy. [See Medicare:

Coming of Adge ~- A Proposal for Reform, March 1986, p. 19].

Under this program, marketing and administrative cost savings
would be significant. To preserve the partnership with the
private sector, the government could have private companies

compcte to administer the program.

In order to preserve freedom of choice for consumers, two
levels of Part B voluntary coverage could be established; level
1 would include current plus catastrophic coverage; level 2

would include in addition the expanded medigap covarage. This

Aruitoxt provided by Eic:




adds to the complexity of Medicare, but simplifies the overall
task consumers face since they no longer would need to shop for

one (or multiple) private policy(ies).

(2) Long-Term Care Coverage: AS summarized in section I

(B) above, the Bowen Report's recommendations with regard to
long~term care stress public education and subsidization of
private insurance. The Report's analysis should have considered
two additional options: (a) a voluntary Medicare Part C to
cover long-term carze needs, financed in part by a premium paid
by participants and in part by cost-sharing and (b) expanding

Medicare to cover long-term care coverage for all participants.

(a) Voluntary Medicare Part C¢. Karen Davis and Diane

Rowland outline a proposal for a voluntary long-term care
coverage of the elderly in their book Medicare Policy: New

Directions for Health and Long-term care [The Johns Hopki..s

University Press, Baltimore, 1986, p. 110 ~119.} cCongressman
Pepper introduced H.R. 4287 in the 99th Congress, "to amend
title XVIII of the Social Security Act to provide for an
optional part C program to furnish comprehensive, catastrophic,
long~term, and preventive benefits through prepaid plans." Key
advantages of a government-sponsored progranm include: (1) low
administrative and marketing costs; (2) greater value for money
for consumers because loss ratios will be much higher than
equivalent private policies; (3) reduced consumer sea.ch costs

and confusion that results from inadequate information about the
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worth of products in the private market; (4) increased access
for all of the Medicare-eligible population to long-term care
coverage because no applicants would be turned down. (In
contrast, the private market will not be able to accommodate al}
applicants). Drawbacks would include a reduction in the array

of choices available to consumers.

(b) Medicare coverage of long-term care. For the sake of

completeness, we believe that the Report should have included
analysis of the option of expanding Medicare to cover long-ternm
care coverage for all of the Medicare-eligible. The Harvard

¥edicare Project discusses this option [See Medicare: coming of

Age--A Proposal for Reform, pp. 20 - 31.) Even if this option

included cost-sharing, it is likely to require a significant
amount of additional money froa the federal budget.

II. THE REPORT'5 RECOMMENDATIONS PLACE INAPPROPRIATE RELIANCE
ON THE TAX SYSTEM.

Despite the tax policy established in the recent tax
reform act, some of the Report's recommended options involving
long-term care use the income tax system to subsidize the
purchase of insurance. (See section II (B) above for a brief
description of privosals for tax-favnred Individual Medical
Accounts and tax credits for private long-term care insurance.)
Consumers Union supports the use of the tax system to promote
worthy social goals when (1) the social good to be obtained
exceeds the cost, and (2) the benefits and the costs of the
program are equitably distributed. We do not believe that the
recommendations in the Bowen Report regarding tax-favored IMAs

and tax credits for long-term care insurance meet these tests.
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Consider first the proposal for Individual Medical
Accounts (IMAs). Under the proposal "{i]lndividuals would be
permitted to deposit a certain amount of money (e.g. $1000
maximum) each year into a savings account restricted to use on
long term care expenses. Interest accumulations would be tax
free and withdrawals would not be taxed or penalized as long as
their use was for nursing home care" (p. 107). (In discussing
this option, the Report suggests that IMA deposits might be
excused from taxation (as are Individual Retirezment Accounts) or
qualify the depositor for a limited tax credit (p. 78). "Fifty
percent of che interest on the account would be used to fund a
risk pool that would cover expenses incurred for nursing home
care after the balance in the account had been exhausted" (p.

78-79).

This proposal is very complicated ard the Report fails to
analyze its likely impact. Our key concerns are: (1) The people
who are likely to fund an IilA are likely to be those with the
highest incomes. Low income families simply would not be able
to afford the contribution. Middle income families would be
likely to fund IRAs first (if eligiblae) and might then consider
whether to participate. The difficulty of predicting future
expected benefits of contributing to an I!MA would discourage
participation. Overall, we would not predict a very high
participation level; (2) the costs are borne by all taxpayers;
as federal tax revenues are expended on this program, all
taxpayers bear the cost. Hence, we believe that the IMA
proposal's costs may exceed its social good, and that its

benefits and costs are inequitably distributed.
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simiiarly, the proposal for a 50% tax credit for long-term
care insurance premiums for percons over age 55 (p. 109) is not
likely *o yield net social benefits. Our key concerns are: (1)
the private long~term care market will not perform any better
than the medicare supplement insuravce has and the tax credit
will end up subsidizing insurance industry profits rather than
patient care (see section I akove): (2) the policies are going
to be available only to a portion of the Medicare-eligible
population. They will not be available, in particular, to the
least healthy elderly, who are most likely to need long-term
care services; (3) the "tax expenditure" (i.e., lost federal
revenue) is likely to be considerable, and will be borne by all
taxpayers. 1In sum, the costs of this proposal may exceed the
social good, with inequitadle distributicn of the costs and

benefits.

The Report also recommends changing tax treatment for
long~-term care insurance reserves, to make it more favorabie to
the insurance industry (p. 109). This is based on a "trickle
down" theory that some of the savings might be passed through to
consumers. It is not clear that taxpayers should be forced to
pay the cost of what is at best a questionable savings to

consumers of private long- ierm care coverage.

The tax system creates subsidies that are hidden from
policy makers. It is interesting to note that the federal
government spends approximately the same amount on its
contribution to the Medicaid program as it does for the

exclusion from taxes of employer contributions for medical
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insurance premiums and medical care. Yet Medicaid for the poor
is considered a handout, while employer-provided health

insurance is a perfectly acceptable fringe benefit of employment.

III. THE REPORT'S CONSIDERATION OF THE UNDER 65-YEAR~OLD
POPULATION IS INADEQUATE.

catastrophic Illness Expenses does not do justice to the

growing and severe problem of the lack of insurance for the
under 65-year-old population. This problem is worthy of a study
of its own. The Report recommends an array of options to
address the catastrophic illness expenses of the general
populat:on =-- but the significance is illusory. The Report
merely recorsencs that statec adopt certain measures. N>
recommendation for federal assistance to the states or federal
incentives 1s suggested. It is unlikely that the
recommendations will lead to any real improvement in the under
65-year-old population's access to catastrophic health

insurance. A few specific comnents:

(A) Catastrophic vs. Non-catastrophic Coverade. The

distinction between catastrophic and non-~catastrophic coverage
needs is not always precise. For low-income families, a mild
but chronic health condition can pose catastrophic expenses.
Even for a moderate income family, chronic conditions that
require treatment year after year can impose a great financial
burden yet fail to qualify as "catastrophic" under

policy-makers' criteria.
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(B) State risk pools. If the goal is tc increase the

adoption of state risk pools, it is not sufficient to merely
"encourage the formation of state risk pools to subsidize
insurance for those whose medical condition makes it impossible
or prohibitively expensive to get insurance." [p. 114).
Legislation is needed to provide states with strong incentives

to establish such risk pools.

{C) Medizaid Expansion Option. oOne positive option

discussed in the Report is not recommended: "Permit all
individuals below some income level to purchase Medicaid
coverage on a sliding premium scale depending on income." [p.
87). The Report estimates that if the plan included all people
under 125% of the poverty iine, with premiums limited to 5% of
incore could cost as much as $15 billion if all eligible people
enrolled. The Report fails to estimate the cost savings that
would be achieved: many people presently on AFDC and medicaid
are deterred from taking a job because they will beconme
ineligible for medicaid and will be unable to obtain affordable
healt: insurance. Note also that even this inflated cost
estimate is less than the present federal subsidy for the
exclusion from taxation of the employer-paid health insurance
premiums (which benefit primarily middle and upper-income

people).
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Item 5

Consumers
Union

Pubhisher of Consumer Reports

February 17, 1987

Senator John Melcher, Chairman
Special Committee on Aging
United States Senate
wWashington, D.C. 20510-6400

Dear Senator Melcher:

I appreciate your invitation to testify at the Special
Committee on Aging's January 26, 1987 hearing on catastrophic
health care costs. While my testimony of that date sets out
Consumers Union's overall position on catastrophic health
insurance, I would like to submit some additional comments in
response to the statement of the Health Insurance Association of
Arerica (which was presented by Mr. Robert Shapland).

Consumers Union strongly disagrees with the HIAA portrayal
of medigap insurance as "a public/private sector success story"
and with the view that “"the current combination of private and
public coverage is serving the public well." While it is true
that 70% of the elderly have purchassd private health insurance
to supplement Medicare, this in itself is not indicative of a
healthy marketplace. Problems that remain in this market

include:

1.

Duplicative policies. Many Medicare-eligible
continue to be sold overlapping, duplicative
policies. Our San Francisco office identified a
79~year-old woman with five overlapping medicare
supplement policies, three nursing home policies and
one hospital indemnity policy, amounting to $6500 per
year in premiums. Other couples were found to have
$10,000 and $13,000 worth of overlapping medigap
policies.

Inadequate information. The level of understanding
of Jjust what Medicare and Medicare supplement
policies cover continues to be very low. For
example, 70 percent of the population over age 65
peiieves that Medicare would cover any long nursing
home stay, and half of those with medigap policies
believe that they are covered for long-term care
expenditures.
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Ceceptive marketing practices. Throughout California
(and probably in other states as well), senior
citizens have been sent mailings that appear to be
official government notices of cuts in Medicare
benefits and the need to buy medigap insurance. In
fact, the mailings are from an insurance company and
tirms which develop and sell sales leads to insurance
agents.

High cost/low value. Finally, Medicare eupplement
insurance policies tend to be relatively high-cost,
low-value policies. Premiums range from $150 %o
$1,500 per year. Loss ratios, the percentage of
premiums collected that are paid in benefits, average
60% for commercial medicare supplement policies,
accord:ng to a recent GAO report. This means that on
average the costs of marketing, administration, and
profits ~~nsume 40% of premiums collected from
consumers. Mutual of Omaha, the company that Mr.
Shapland represents, had a loss ratio of 51.0%. This
is not a record to be particularly proud of,
especially in light of the target minimum loss ratio
of 60% that Mv. Shapland mentions. By way of
comparison, Medicare's administrative costs are 3% of
revenves. Displacing all or part of the private
market bv an expanded Medicare promises to increase
consumers’ value-for-money.

Consumers Union strongly endorses expanding Medicare to
cover the costs of catastrophic illness, and believes that
sponsorship by the federal government is warranted. We urge You
to remember the poor performance of the medigap market in
considering options for long-term care.

Thank you for the opportunity to present these additional

Sincerely,
Cyaéﬁazkna/-oﬁv

Gail Shearer

Manager, Policy Analysis
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Item 6

THE WHITE 3OUSE
Office of the Press Secretsry

POR RELEASE AT 9:00 p.M. (EST)
TUESDAY, JANUARY 27, 1987

THE PRESIDENT'S INITIATIVE ON
CATACTROPHIC JLLNESS COVERAGE

EACT SHEET

The President recognizes that cstastrophic illness can 2zbilitate
individuals and families financislly, emotionslly snd physicslily.
In proposing new initistives to protect sgsinst the finsncisl
costs of cstestrophic illness, the President is looking foi ways .
to protect the millions whose present coverage is either
non-existent or insdequete.

Coverage Under Present System

The American health csre finencing system is a brosd network of
private insursnce mechanisms and public programs which, taken
together, protect the nsjority of persons from the £insncisl
costs of catsstrophic illness. Meny people, however, still fesr

that potentiel davaststi-; illnesses cen destroy their finsncisl
security.

In addressing the catsstrophic illness problem in the United
Ststes, there are three groups of people to consider: <¢he
generel populstion under ege 65; the elderly fscing long-term
csre expenses; and the elderly fscing acute~csre expenses. The
risks that these yroups fece are different, and programs to desl
with their problems must vsry accordingly.

1. Gener:l Populstion Under Age 65

The msjority of the generel populetion is covered by
employment-relsted group haslth insursnce with costs borne by
exployers ss one component of Iringe benefit packsges. A lsrge
number of persons who 4o not work are covered for health expenses
by Medicaid, a program designed for the elderly poor, the blind,
disabled persons, end poor families with dependent children.

There are, hovever, an estimeted 30 million psople under the age
of €5 who have no health insursnce at all, anéd 10 million who
hsve inedequete coversge for cetestrophic' _ly high expenses.
Hsny are self-employel or ere employees of firms that do not
offer group heslth insurance to their employees. Federel, Stste,
end local governments snnuslly spend severel billions of dollsrs
to care for the uninsured.
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2. Elderly Americsns Under Long-Term Care

The urgency of long-term csre is an incressin 1y &
issue. By the yesr 2030, ~n estimsted 8.6 u131¥onm§:§::2:nf°:i§¥
be over the age of 85, compsred to 2.7 million in 1985.

About 1.4 million elderly now receive ccre in

An average expense of over $22,000 a yesr. ,hﬁﬁi'é32t2°2::‘.f§
covereu by vidicare or private insurance, although many elderl
are under “he impressioh thst they are. Of the $32 billion iny
1985 nursing home costs, less than 2 percent was psid b ivat
insurarce. Of *he remsinder, hslf was psid out o T o

£ savin
t gs of
::E{::is.lnd ti ur families #nd the other half was covered by

3. Elderly Under Acute Care

virtually all elder Americans are entitled to scuie care coverage
under Medicare. Nearly two-thirds also supplement their coverage
with so-csiled "Medigap” policies purchssed in the private
insurance macket.

Medicare is designed as an acute care coverage program. Much of
the costs of physician services and of hospital stays under 60
days are covered. Longer hospital stays are not fully covered
and prescription drugs are not covered at all. Some Medigap
policies cover these additional expens2s, but many do not.

The major source of fear for the elderly is that they could be
faced with expenses that are not covered either by Medicare or
Medigap. In sddition, confusion often exists over what

scute care coverage the elderly have and do not have. Some
elderly buy too much insurance, while others believe they have
more coverage than they actually have.

Administration Proposal

The President's Initiative on acute care Catastrophic Illness
Insurance for the elderly is based on the following guidelines:

o We must pruvide meaningful protection against out-of-pocket
expenses that substantially thresten family savings;

o The importance of Medicare, Medicaid and Medigap should be
maintained and we should not encourage excessive use of
services;

° Any catastrophic illness coverage should be voluntary, not a
new government entitlement; and

c The pro} sal must be fully budget-neutral, without the
explosive potential of program expansions.

The President, in his 1987 State of the Union Address, 3spoke of
the "specter" facing older Americans -- that of often having to
make an "unacceptable choice between bankruptcy and death.” The
President will submit legislation shortly to free the elderly
from the fear of not being a''le to meet the costs of catastrophic
illness.
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Item 7

CENTER FOR MEDICARE ADVOCACY INC

PO BOX ITH
SOUTH WINDHAM CONNECTICUT 08266
(203) 434 7790
ATTORANEYS COMPUTER SPECIALISTS
CMARLES C MULIN LARRY § GLATZ
JUOITH STON HULIN DONNA H MICKELSON
LEGAL ASSISTANTS
ELISABETIOW OYJAK January 28, 1987

JOAN 8 KaTZ
JACQUEILYN M SMITH

Pressing Concerns About Medicare:
The Patient Advocate's Perspective

- Testimony Presented to
‘ the United States Senate Special Committee on Aging

By Judith Stein Hulin
and
Charles C. Hulin

I. INTRODUCTION

We are the Co~Directors of the Center for Medicare Advocacy, a
non-profit organization '>cated in Willimantic, Connecticut which
provides legal representation to low-income elderly and disabled
people who have been unfairly denied Medicare benefits. We have
been assisting Medicare beneficiaries since 1977; from 1977 until
April 1986, we were the Co-Directors of Legal Assistance to
Medicare Patients, a project of Connecticut Legal Services, Inc.
During the past nine years, our collecagues and we have taken more
than 1,000 Medicare appeals to administrative hearing, winning
more than 70 percent. We have also litigated 22 class action
lawsuits in an effort to resist attempts by the Health Care
Pinancing Administration to restrict and deny illegally the
Medicare coverage to which Medicare beneficiaries are entitled,
and the health care services which Medicare beneficiaries
desperately need.

In our practice, we speak with many beneficiaries and their
families every day. We have also developed a large database
containing significant information regarding hundreds of
individual patients. All in all, we believe we have a unique
*window®™ on the real life situation of beneficiaries struggling
to arrange financing for the health care services they require.

Our experience over the years convinces us that our present
health care financing system is failing to finance the medical
care our citizens have a right to expect. Pirst, certain crucial
"gaps® in the Medicare program as written by Congress mean that
beneficiaries are for the most part unprotected against the
catastrophic cost of nursing home and home health care. Second,
the Health Care FPinancing Administration has taken steps to
restrict, radically and illegally, the degree of Medicare
coverage presently provided by law. The end result is a system
which leaves patients vulnerable to the enormous and destrictive
cost of long term care. Forced to depend on their own limited
resources, beneficiaries, in a misquided attempt to economize,
will often deny themselves essential medical care. They become
poor and are forced onto welfare. They are unable to sustain
themselves in the community, and must enter institutions.

The final irony is the fact that a system which fails to protect
against the cost of catastrophic illness is profoundly
uneconomic. The present financing structure fails to assist
patients while they are financially solvent and still have a
chance to regain their health and live independently. Instead,
we encourage patients to become disabled, institutionalized, and
indigent, at which time the Medicaid program absorbs the enormous
cost of long term nursing home care. These huge Medicaid
expenditures would not be necessary i1ad adequate financial help
been available when it was first needed.
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II. MNURSING HOME CARE

The Medicare program pays for less than three percent of the
tursing home care our citizens need. Although Medicare nursing
home coverage is often unfairly denied, even if every patient
received the full coverage to which he or she is entitled, we
estimate that Medicare would cover no more than approximately 20
percent of all nursing home charges. The remaining 80 percent
would still have to be paid by the patient privately or, once the
patient is poor, by Medicaid.

Medicare nursing home coverage is restrained by several crucial
statutory conditions. First, coverace is available only if the
nursing home stay is preceded by a hospital stay of at least
three days. Thus the many patients who require nursing home care
without having first been acutely ill will be denied all
coverage. 3Second, Medicare pays only for a "skilled nursing
facility™ level of care. Unless a patient requires daily skilied
nursing or rehabilitation services, Medicare coverage will once
again be unavailable. Many people residing in nursing homes do
not require daily skilled care. Their institutionalization is
required because of their need for "custodial” care such as help
with meals and feeding, ambulation, dressing and bathing, and the
accurate dispensing of prescription medications. These services,
although essential to a patient’s well-being, are not considered
skilled, and no Medicare coverage is permitted. Third, even when
patients do need skilled care, as certified by their attending
physicians, HCFA's restrictive coverage policies lead to routine
Medicare denials based on the unsubstantiated pretense that the
care is "custodial."

Nor does private insurance a~sist with the cost of nursing home
care once Medicare coverage is denied. The "supplemental”
insurance now available on the market is supplemental to
Medicare; such policies wili pay the co~insurance for those days
for which Medicare coverage is granted. If Medicare coverage is
denied, the supplemental insurance coverage will also be denied.
Although there has been much talk about long term care insurance
which would cover nursing home expenses even where Medicare
coverage is not awarded, these policies are intended for people
still working. They will generally not be available to those who
are already aged or disabled.

The practical effect of the huge gap in Medicare nursing home
coverage is devastating. Every day we speak with beneficiaries
and family members who are undergoing the "spend-down™ process.
At a monthly rate of $2,000 or more, nursing home care will soon
exhaust the resources of all but the most affluent. In fact, a
recent study in Massachusetts showed that a typical nursing home
resident in that state was reduced to indigency after only 13
weeks.

II1. HOME HERLTH CARE

As is true in the nursing home context, Medicare coverage for
home health care is often unfairly denied. Even if Medicare home
health coverage was granted in accordance with the statute,
however, a huge and destructive gap in the financing for home
health care would still exist. The Medicare Act stipulates that
home health coverage will L: available only where the beneficiary
is confined to the home, and equir~s part time skilled care. If
a patient is able to leave t e hor: without assistance, or if no
need for skilled care exists, no M:dicare coverage is possible.

The effect of this limitatio. i to burden many beneficiaries
with the cost of the supportive services they require if they are
to continue living in the community. Many patients can live at
home if they receive just a few hours a week of assistance by
home health aides. Home health aides can help with medications,
bathing, and meal preparation, for example. The private rate for
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aive services, however, usually exceeds $10 per hour. Even if an
individual needed aide Services only four hours per uay, seven
days a week, he would have to pay $1,200 per month or $14,400 per
year. This is a crushing burden for many people on limited
incomes. Because of their inability to afford these chardges,
many patients either continue at home with dangerously inadequate
care, or are forced to enter nursing homes. Thus instead of
helping beneficiaries with the relatively modest cost of home
health care. our financing system will often force patients into
institutions where the huge monthly rates will soon be borne by
the Medicaid program.

IvV. INPATIENT HOSPITAL REHABILITATION

FPor many years, Medicare patients in need of the kind of
multidisciplinary, coordinated rehabilitation available only to
hospital inpatients, have also been faced with restrictive
Medicare coverage policies. Too often these restrictive policies
result in patients being unable to gain access to this important,
restorative care or to patients being prematurely discharged.
Typically, the patient in need of hospital rehabilitation has
suffered a strok2, traumatic brain injury, paralysis, and/or
amputation. With an intense program of multidisciplinary therapy
(often including physical therapy, occupational therapy, speech
therapy, and rehabilitative nirsing) provided by a team of
piofessionals and coordinated by a physician trained in
rehabilitation, these patients can often regain sufficient
independenc function to return home.

Unfortunately, the Health Care Financing Administration often
denies coverace for this care on the basis of arbitrary rules and
erroneous conclusions. Patients are denied coverage because they
do not need three hours per day of physical and occupational
therapy (the "3-Hour Rule”), although they may need speech
therapy and other rehabilitative care. pPatients are denied
because their amputations are "only" below the knee, or because
they "only" have upper extremity paralysis., Many are denied
coverage on the unsubstantiated premise that they could receive
the intense, coordinated, multidisciplinary rehabilitation they
need at a skilled nursing facility or as an outpatient. The
Center is -esponding to this dilemma for elderly and disabled
patiente in a variety of ways:

1. A new partnership has been formed between Gaylord
Hospital in Wallingford, Connecticut, a free standing
rehabilitation hospital, and the Center for Medicare
Advocacy. Center staff are working in conjunction with
Gaylord Hospital to appeal unfair Medicare denials for
Gaylord's patients.

2. tndividual appeals are being taken for patients
referred to the Center. Appeals are presgently in
progress for patients denied Medicare who do not meet
the "3-Hour Rule” and who are below-the-knee amputees,
but whose physicians have certified that inpatient
hospital rehabilitation is medically necessary.

3. Center attorneys are continuing to litigate the class
action lawsuit, Hooper v. Bowen, H-80-99 (MJB) D. Conn
5/1/85. Hooper has been certified as a class action
comprised of all Medicare patients in New £ngland who
have been denied Medicare coverage for inpatient
hospital rehabilitation despite physician certification
that such care is reasonable and necessary. The United
States District Court for the District of Connecticut
has issued a series of decisions, the latest on May 1,
1985, finding that the criteria used by HCFA to deny
Medicare coverage are void and of no effect for failure
to publish in the Federal Register because they include
more restrictive and burdensome criteria than exist in
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the Medicare Act. A copy of the Hogper decision is
appended here. The Secretary of the Department of
Health and Human Services responded to the court ruling
by publishing the same criteria as a ®Ruling” in July
1985. On behalf of the plaintiffs, the Center then
urged the court to find that the criteria as published
violate the Administrative procedure Act because they
were published without an opportunity for public
comment, and also to find that they violate the
Medicare Act because they establish criteria which are
more restrictive than the Act.

On May 13, 1986, the court issued a pre=trial order
requiring the parties to attempt to reach 2 settlement.
Despite the Center's best efforts, and the support of
over 30 physicians and other rehabilitation hospital
specialiats, the Health Care Financing Administration
refused to accept any changes to Medicare's coverage
criteria, The case has now been scheduled for another
court appearance.

4. The Center is producing written materials to help
Medicare patients, their helpers, and providers, assess
Medicare denials for inpatient hospital rehabilitation
and to appeal cases through the first stage of appeal,
the "Reconsideration.” Center attorneys are also
speaking at gatherings of patients and providers
concerned with this issue of vital importance to the
elderly and disabled.

V. INAPPROPRIATE MEDTCARE DENTALS AND THE TNEPFICACY OF APPEAL
Even if i‘ .18 not possible to extend current statutory
<ntitlements to meet the full cost of catastrophic illness,
certainly the coverage presently mandated by law should actually
be available in the field. Unfortunately, the Health Care
Financing Administration has taken steps to ensure that Medicare
skilled nursing facility, home health, and hospital
rehabilitation coverage is radically restricted.

The United States District Court for Connecticut has recently
recognized Medicare coverage abuses in the skilled nursing
facility area. District Court Judge Jose A, Cabranes issued a
on April 23, 1986 in the case of Fox v.
Bowen (Civil Action No. H-78-541 (JAC)), a class action lawsuit
originally filed in 1978. A copy of the Fox decision is appended
here. Judge Cabranes found that although Medicare law requires
that coverage be granted to patients receiving daily physical
therapy treatments, the Health Care Financing Administration
actually awarded coverage "to only a small number of patients who
demonstrate a rapid recovery of body function. Even these
patients generally receive no more than two weeks of coverage."”

Judge Cabranes found that HCFA uses arbitrary presumptions or
"rules of thumb® to deny coverage, rather than conducting "an
individualized assessment of {a patient's] need for daily
physical therapy based on the facts and circumstances of his
particular case.*

The judge also noted that patients unfairly denied Medicare
coverage are forced to pay for physical therapy with their own
funds. As Judge Cabranes stated: "In such circumstances,; many
patients forego medically necessary physical therapy because they
or their families believe they cannot afford to pay for such
therapy themselves.” Loss of therapy jeopardizes the patient's
recovery. If "more elderly persons receive physical therapy
after sustaining a stroke or fracture, fewer of these persons
would have to spend the remainder of their lives in nursing
homes." Moreover, if patients were able to live independently,
it would "actually reduce the 'fiscal burdens' on the federal and
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state treasuries."®

Judge Cabranes entered an order enjoining the use of arbitrary
and inflexible practices in determining a patient's entitlement
to physical therapy coverage, and requiriny the Secretary of the
Department of Health and Human Services to give an individuvalized
evaluation of each patient's medical condition and therapeutic
needs. The judge also held that all members of the plaintiff
cluss are entitled to a reconsideration of their claims. The
Health Care Pinancing Administration, however, is .esisting
implementation of this decision; to date no order is in place and
nursing home patients are still being regularly and arbitrarily
denied Medicare coverage despite their need for daily skilled
care.

Similar difficulties afflict beneficiaries attempting to secure
Medicare home healt) coverage. Recently, the Center for Medicare
Advocacy filed a lawsuit in federal district court in Bridgeport
on behalf of a disabled Stratford resident. The plaintiff in the
lawsuit, Mr. Robert Huda, is a 56 year old victim of multiple
sclerosis and stroke whose ability to continue living at home had
been threatened by Medicare's arbitrary denial of coverage for
home health aide services.

Mr. Huda has been able to live at home because he has been
receiving 25 hours of home health aide services each week.
Because Mr. Huda is totally dependent upon others, aides must
feed and bathe him, protect him from choking, move him from bed
to chair, and, in general, assist him in all his activities of
daily living. Since Mr. Huda had no other help during the day,
home health aide assistance was mandatory if he was to avoid
nursing home placement.

The Medicare program, however, denied Mr. Huda coverage for his
home health aide services on the ground that his condition was
®chronic,® a criterion of coverage which appears nowhere in the
statute or regulations. Mr. Buda initiated an administrative
appeal to challenge this denial. Because of delays in the
administrative process, however, it would have been many months
before an app-1l decision was issued, and the home health agency
required conc.o.rent payment if it was to supply aide services.
Mr. Huda cuuld not afford *o purchase this care. Although the
Medicare denial of coverage was completely without justification,
and the merits of Mr. Huda's appeal were of overwhelming
strength, he was likely to suffer irzeparable harm before his
appeal was heard. Mr. Buda was, therefore, compelled to file a
federal court action asking the court to require the Medicare
program to make payment for the home health aide services Mr.
Buda required during the pendency of his administrative appeal.

on October 2, 1986, Pederal District Judge warren W. Edginton
issued a temporary restraining order requiring Medicare to grant
coverage for tne 25 hours per week of home health aide services
Mr. Huda required. On October 6, 1986, Mr. Huda received notice
that the previous denials of Medicare coverage he had received
would be rescinded, and that coverage was likely to be available
for the indefinite future.

The Huda case epitomizes the dilemma in which many home health
beneficiaries find themselves. A Medicare denial is usually a
*fait accompli.”® Pew beneficiaries have the strength to
undertake an appellate process which will involve delays
exceeding twelve months between initial denial and administrative
hearing decision. Even if they are able to appeal, most
beneficiaries are unable to arrange non-Medicare financing of the
care they need while the appeal is pending. Without adequate
care, patients are typically forced out of the community into a
nursing home. This would have been Mr. Huda's fate had he not
been able to locate legal assistance, and prosecute aggressive
legal action. Few beneficiaries have access to effective legal
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tepresentation, however. It is our belief at the Center for
Nedicare Advocacy that many hundreds of nureing home residents
new residing in nursing homes in Connecticut could be maintained
safely at home in the community if a fair degree of Medicare home
h2alth coverage was made available.

VI. CONCLUSION

We applaud the Senate Special Committee on Aging for undertaking
-his desperately needed examination of the impact of catastrophic
health care expenses. We are convinced that rational and
compassionate planning and legislation can devise a financing
structure which will avoid the senseless human and economiC costs
of necdless institutionalization and indigency. We are also
convinced that Congress must take a more active role in ensuring
that the Health Care Financing Administration executes the
Medicare law in a way which accurately reflects Congrese'
intention to meet the health care financing needs cf our elderly
and disabled.
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There is also no need, as the provider sug-
gests, to set up a different patient billing
department for the emergency room physicians'
billing services. The revenue offset is designed to
offset those costs incurred by the provider which
are not reimbursable costs related to patient
care pursuant to 42 CFR 405.451. The billing
revenues retained by the provider relate strictly
to the cost incurred in providing the billing
service. This is evidenced by ths agreement
between the physicians and the hospital which
provides that payments to the hospital for the
billing services are to be in an amount which has

New Developments

10,053

been determined by the parties to correspond to
the hospital's actual costs

Accordingly, the decision of the Provider
Reimbursement Review Board that the Inter-
mediary properly reduced the provider's admin-
istrative costs by the billing revenue received
from the emergency room physicians is
affirmed.

This constitutes the final administrative deci.
sion of the Secretary of Health and Human
Services.

[134,619] Hooper v. Harris.

U.S. District Court, District of Connecticut No. H-80-99 (MJB), May 1, 1985.

Medicare: Inpatient Hospital Rehabilitation Coverage

Medicare Part A coverage—Inpatient hospital rehabilitation coverage—The earlier
decision of this court—that a 1976 HCFA Bulletin restricting coverage of inpatient hospital
rehabilitation sei- zes was a substantive rule and, therefore, should have been published in che
Federal Register—is reaffirmed. The Bulletin applied a restriction to Region I (New England)
intermediaries and hospitals that was not applicable nationwide through the Medicare Intermediary
Manual—this restriction refused coverage of rehabilitation services provided on an inpatient
hospital basis unless the patient's condition otherwise necessitated that the services bz rendered on
an tnpatient hospital basis. This restriction was used to deny coverage for rehznilitation services
provided in a hospital when such services could have been provided at a lower cost facility insofar as
the patient’s condition was concerned, but where the services were unavailable at such lower cost
facilities. HCFA is ordered to send notices to all affected intermediaries, hospitals, and PROs that
the policies contained in the Bulletin are not to be followed.

See §1231.73, 13,510.035.

Notices, determinations, and appeals—Court jurisdiction—Exhaustion of administra-
tive remedies.—Exhaustion of administrative remedies is not required for jurisdiction in a case
involving a procedural challenge to HCFA's method of promulgating restrictions on the provision of
rehabilitation services on &n inpatient hospital basis because: (1) plaintiffs were trying to correct a
procedural deficiency collateral to a claim for benefits, (2) pursuing administrative remedies would
be futile, and (3) irreparable injury was demonstrated in that many of the plaintiffs were too old,
sick, and poor to await the conclusion of a lengthy administrative reviewing process.

See § 13,540.035.
The earlier decision in this case was reported at 1984-1 Transfer Binder § 33,528,
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[Text of Decision]

BLUMENFELD, District Judge: On November
17, 1983, this court approved Magistrate
Eagan's Recommended Ruling, filed September
21, 1983, on Cross Motions for Summary Judg-
ment in this case, granting the plaintiffs’ motion
for summary judgment and denying the defen.
dant's motion for summary judgment.! On Janu.
ary 5, 1984, the court issued a judgment
declaring Health Care Financing Administra.
tion (HCFA) Region I Bulletin No. 175 invalid.

The motions now before the court, all of which
seek to alter the judgment in some respect, were
also referred to Magistrate Eagan, who filed a
Recommended Ruling (hereinafter referred to as

“the Second Recommended Ruling”) on Nov-
ember 21, 1984.2 The defendant has filed objec-
tions to the Second recommended Ruling, and
the plaintiffs have filed 8 memorandum in sup-
port of the Second Recommended Ruling.

1. Factval Background

The nertinent facts are set forth in the Magis-
trate’s Second Recommended Ruling at 24, and
are as follows:

The underlying case concerns the HCFA
Region I Bulletin No 175. The Bulletin estab-
lishes criteria for Medicare coverage of inpa.
tient hospital rehabilitative services in
addition to critena set forth in the Medicare

1 This Recommended Ruling 18 attached as Appendix A
{see 1984-1 Transfer Binder § 33,528).
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Act and in the HCFA Part A Intermediary
Manual, Section 3101.11. The criteria for cov-
erage under §3101.11A provides that a
patient is deemed to require a hospital level
of care if he requires a relatively intense reha-
bilitative program, consisting of a multidis-
ciplinary coordinated team approach to
upgrade the ability to function as indepen-
dently as possible, which is reasonable and
necessary. Bulletin No. 175 added the
requirement that the patient’s conditivn must
“also otherwise necessitate that the services
be rendered on an inpatient hospital basis in
order for coverage to be possible under the
Medicare program.” (Emphasis added).

The original complaint challenging the Bul-
Jetin was filed on February 13, 1980, as a
class action in which the plaintiffs sought
declaratory and injunctive relief. The defen-
dant Secretary of Health and Human Services
filed a Motiun to Dismiss, in which she raised
the issues of jurisdiction and failure to
exhaust administrative remedies The motion
was denied on November 7, 1980. The plain-
tiffs'’ Motion for Class Certification was
granted on March 25, 1982, and the class was
defined toinclude—

“all persons residing in Health Care Financ-
ing Administration Region I, (New England),
who, pursuant to the defendant’s unlawful
policy and practice, have been or will be
denied Medicare Part A benefits for inpatient
hospital rehabilitative services.”

As noted previously, both parties filed
motions for summary judgment and the plain-
tiffs' motion was granted. In zranting the
plaintiffs’ motion, we found Bulletin No. 175
to be invalid on the grounds that the defen-
dant Secretary failed to publish agency policy
and a proposed rule imposing additional,
more restriciive coverage criteria, in violation
of the Freedom of Information Act, 5 USC.
§552, and the Administrative Procedures
Act, 5 US.C. §553, respectively. Judgment
was entered accordingly on January 5, 1984.

On January 31, 1984, the plaintiffs filed a
Motion for a More Specific Order “[i]n order
to assure that the court's judgment is imple-
mented and that their rights are properly
safeguarded.” Memorandu=: in Support of
Plaintiffs’ Motion for a More Specific Order,
p. 2. On February 29, 1984, the Secretary
filed her opposition to the plaintiffs’ motion
and also filed a Request for Reconsideration
in which, in essence, she reargued jurisdic-
tional issues and the publication issue which
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had been found for the plaintaffs. In June, the
defendant Secretary filed an additional
motion, this time a Motion to Alter or Amend
Class Certification. The impetus for this
motion was the supreme court’s decision in
Heckler v. Ringer, [ — US. ] 104 S.Ct.
2013 (1984), which addresses jurisdictional
issues pertinent to this case. All matters
raised by the above motions have been fully
briefed by the parties. Id. (footnotes omitted).

II Motion for Reconsideration

This court remains convinced that HCFA
Region I Bulletin No. 175 is in salid for lack of
publication in the Federal Registcr as required
by Section 552(a 1XD) of the Freedom of Infor-
mation Act, 5 U SC. §552(a1XD) (1982). The
Freedom of Information Act (FOIA) provides, in
part, that

(a) Each agency shall make available to the
public information as follows:

(1) Each agency shall separately ctate and
currently publish in the Federal Register for
the guidance of the public—

(D) substantive rules of general applicabil-
ity adopted as authorized by law, and state-
ments of general policy or interpretations of
general applicability formulated and adopted
by the agency,....

A “statement[] of general policy” or an “inter-
pretation(] of general applicability’” does not
come within the purview of Section 552(aX1XD)
if only a clarification or explanation of existing
laws or regulations is expressed, or 1f no direct or
significant impact upon the substantive rights
of any segment of the public results. Anderson v.
Butz, 550 F 2d 459, 463 (9th Cir. 1977) (citing
Lewis v. Weinberger, 415 F. Supp. 652, 659
(D.N.M. 1976)). See United States v. Hayes,
325 F.2d 307, 309 (4th Cir. 1963). As set forth
in the Magisirate’s Recommended Ruling on
Cross Motions for Summary Judgment,
appendixed hereto, Bulletin No. 175 does not
merely clarify or explain existing law but estab-
lishes additional and more burdensome critena
for Medicare coverage of inpatient hospital
rehabilitative services, which have had a direct
and significant impact on those seeking heaith
car, benefits in Region I (New England). The
Jefendant in her motion for reconsideration
merely repeats arguments that have previously
been considered and rejected by this court and
the Magistrate.3 Accordingly, the defendant’s
Motion for Reconsideration is denied.

3 The Secretary argues that the Magistrate erred in find-
ing that Bulletin No 175 establishes critersa for Medicare
coverage of snpslient hospital rehabilitative care 1n addstion
to the cnitens set forth in the Medicare Act The Secretary

1 34,619
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I1L. Motion to Alter or Amend Class
Certification

The United States Supreme Court recently
determined in the case of Heckler v. Ringer, —
US —, 104 S Ct. 2013 (1984), that courts have
jurisdiction over claims arising under the Med:.
care Act only pursuant to 42 US.C. §405(g).!
For a court to have jurisdiction under section
405(g), the plaintiff must present a claim to the
Secretary prior to bringing an action in federal
court. Id. at 2025. Therefore, the Magstrate
determined that in this action the court has
jurisdiction only over those members of the class
who have presented claims to the Secretary
prior to pursuing their claims in court. Second
Recommended Ruling at 11. The Magistrate
therefore recommended that the class be rede-
fined as follows:

All persons residing in Health Care Financing
Administration Region I (New England),
who, have presented their claims to the Secre-
tary for Medicare Part A benefits for npa-
tient hospital rehabilitation, based upon
physician certification of their need for and
their receipt of a relatively intense multidis-
ciplinary rehabilitation program with a coor-
dinated team approach to upgrade their
ability to function as independently as possi-
ble and who have not been awarded such
benlefits. Second Recommended Ruling at
11.12.

Because the Magistrate’s proposed amend-
ment to the definition of the class insures that
all class members will satisfy the criteria for
standing enunciated in Ringer, this court hereby
approves the redefinition of the class. Further,
for the reasons stated in the Magistrate’s Second
Recommended Ruling, the court also approves
the Magistrate’s determination that three of the
named plaintiffs, Lucy Anselmo, Theodore
Tann, and Margaret Gamble, are no longer
members of the class and thus cannot serve as
named plaintiffs.

*The Secretary has also argued that none of
the named plaintiffs may pursue their claims in
federal court because they have not exhausted
their administrative remedies. The court finds
this argument unpersuasive. 42 U.S.C. §405(g)
requires exhaustion of administrative remedies
unless the Secretary waives the exhaustion
requirement, or the claimant’s interest in hav-
ing his case resolved is so great that waiver of
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the exhaustion requirement is appropriate. See
Weinberger v. Salfi, 422 U.S. 749, 766-67
(1975); Mathews v. Eldridge, 424 U.S 319, 330
(1976). The factors to be considered in determin-
ing whether a claimant’s interes in having a
case resolved is so great that waiver of the
exhaustion requirement is appropriate are: (1)
whether the plaintiff’s legal claims are substan-
tially collateral to the demand for benefits; (2)
whether exhaustion would be futile; and (3)
whether the harm suffered pending exhaustion
would be irreparable. City of New York v. Heck-
ler, 742 F 2d 729, 736 (2d Cir. 1984) (Newman,
].). See Eldridge, 424 U S. at 330-31; Ringer, —
US —, 104 SCt. at 2020-24. The plaintiffs do
not contest the Secretary’s claim that the plain-
tiffs have not exhausted their administrative
remedies and that the Secretary has not waived
the exhaustion requirement. Rather, plaintiffs
contend that their interest in having their
claims resolved is so great that a judicial waiver
of the exhaustion requirement 1s appropniate.
This court agrees with the Magistrate that, in
this instance, Judicial waiver is appropriate.

A. Collateral to Benefits

In City of New York v Heckler, 742 F.2d 729
(2d Cir 1984), the plaintiffs, a class of persens
with severe mental illness estimated to include
more than 50,000 New York residents, chal.
lenged an unpublished, inform=iiy-adopted
administrative procedure utihzed by the Social
Security Administration that effectively
imposed upon the plantiffs a presumption of
inehgibility for onginal and continuing disabil-
ity benefits. The court found that the plaintiffs’
legal claims were “substantially collateral” to a
claim for benefits because what the class com.
plained of was “fundamentally a procedural
irregulanty,” and because “[t]he District Court
was not asked to and did not rule on the merits
of any of the underlying claims.” City of New
York, 742 F.2d at 737.

As in City of New York, the plaintiffs in this
case complain of an unpublished, informally-
adopted administrative procedure that is “fun.
damentally a procedural irregularity.” Simi-
larly, as was true in City of New York and not
true in Ringer, this court has not been asked to
rule on the merits of any of the underlying
claims. Compare City of New York, 742 F.2d at
737, with Ringer, 104 S.Ct. at 2021. If success-
ful in their challenge, plaintiffs will still hae to
pursue their individual claims through the

(Footnote Continued)

Mcmorandum 1n Support ¢f Obyections to the Magitrate’s
[Sccond} Recommended Ruling at 7 10

These contentions overlook the fact that Bulletin No 175
prohibits coverage for inpatient huspital rchabilitative care
cven where such care has been determined to be rredically
necessary of where the patient's needs could not be met ina
<hilled nursing facihtv. unless the patient’s condition “also
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otherw.se necessitates” inpatient hospital care This lane
Ruage clearly cstablishes cratenia in addition (o those set
forth 1n the Act. thereby triggening 1he publication require.
ments of the FOIA.

4 See Ringer. 104 SCt at 2021-7% (barring federal ques-
tion aad mandamus juncdiction in ctaims “ansing under”

the Medicare Act)
1 34,619
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administrative furocess Therefore, this court
finds that the ntiffs’ claim is substantially
collateral to a claim for benefits.

B. Futility of Proceeding Administratively

The court also finds that it would be futile for
the plaintiffs to pursue their claims in the
administrative forum. Asin City of New York:

we discern no legitimate interest to be
advanced by requiring plaintiffs to travel
through the administrative maze as a prereq.
uisite of a judicial hearing. This is not a case
like ... Heckler v. Ringer, suprs, where the
claim asserted could benefit from further fac-
tual development or from the agency’s “expe-
rience and expertise” ... . Asin Eldndge it is
not realistic to “expect that the Secretary
would consider substantial changes in the cur-
rent administrative review systeia at the
behest of a single aid recipient ... in an
adjudicatory context” .... 742 F.2d at 737
(citations omitted).

The_ Secretary contends that exhaustion of
administrative remedies would not be futile. She
supports this coutention by noting that subse.
quent to the filing of this action, three of the
named plaintiffs (Anselmo, Tann, and Gamble)
received awards of benefits from administrative
law judges, and thus, “the remaining plaintiffs
and ‘the unnamed class membe:s '[gstandl the
chance of prevailing in administrative
appeals’ ” Defendant’s Memorandum in Sup-
port of Objections to the Magistrate's Recom-
mended Ruling at 23, citing Ringer, 104 S.Ct. at
2023, 2028. However, the plaintiffs’ claim in
this action does not concern benefits, but instead
concerns what has already been described as
essentially a procedural irregulari?r. The fact
that some members of the onginal class have
been awarded benefits is not evidence of any
probability that the plaintiffs may be able to
compel the Secretary to invalidate Bulletin No.
175 on the basis of violation of the Freedom of
Information Act.

C. Irreparable Injury

To demonstrate jrreparable injury, the plain.
tiffs must make a colorable showing that the
ordeal of proceeding through the administrative
process would cause them injury for which retro-
active benefits would not fully compensate. City
of New York, 742 F.2d at 736. The Magistrate
found that the plaintiffs had demonstrated
irreparable injury. The court agrees with the
Magistrate’s reasoning:

[’I‘heselJ Medicare recipients are old and
infirm by definition. The care that is at issue
in this case is “a relatively intense, multidis-
ciplinary rehabilitative program” designed to
ur:frade the patients’ ability to function as
independently as ible. The delay attend-
ant to the administrative process, given the
age and infirmity of Medicare patients,

134,619
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imposes severe hardship on the claimanis.

Lack of rehabilitative care may lead to irre.

versible loss of function and render the review

Erocess meaningless. Second Recommended
uling at 10.

The Secretary points out that the Magis-
trate’s position afppears to be that some of the
plaintiffs will suffer irreparable injury because
they will not undertake to pay for the treatment
themecives. The Secretary then takes the posi-
tion that the inability to pay for treatment is an
impermissible consideration, citing Rinftr. See
Defendant’s Memorandum in Support of Objec.
tions to the Magistrate’s Recommended Ruling
at 20-22. The Ringer Court denied standing to a
plaintiff who claimed that he did not go through
with treatment because of his inability to pay.
However, the plaintiff in Ringer was denied
standing not because severe financial hardship
cannot be a ground for finding an irreparable
injury, but because he did not initially present
his claim to the Secretary, and thus failed to
meet the nonwaivable element of standing
under section 405(g). Indeed, the Court in
Eldridge premised its finding of irreparable
injury on the claimant’s "physical condition and
dependency upon the disability benefits.”
Eldridge, 424 U.S at 331.

In contrast to the plaintiff in Ringer, plain-
tiffs here have incurred liability for the cost of
treatment, and have presented their claims to
the Secretary, thus satisfying the nonwaivable
element of the standitg test. Because these
plaintiifs are in need of a course of rehabiita-
tive treatment over a period of time, it is hikely
that they will exhaust their personal resources
while the administrative process grinds on.
Plaintiffs’ inability to continue treatment would
result in severe and irreparable injury to them.

Because plaintiffs here have met the nonwaiv-
able standing requirement by presenting their
claims to the Secretary, the court finds that
Ringer is not controlling on the irreparable
injury issue and that tidridge permits a findin
that plaintiffs’ inability to pay for continue
treatment constitutes irreparable injury suffi.
cient to support waiver of the exhaustion
requirci ient.

IV. Motion for a More Specific Order

The plaintiffs have moved for an order speci-
fying steps the Secretary must take to imple-
ment the Magistrate’s and this court’s finding
that Bulletin No 175 is invalid The Magistrate
has recommended the following order-

1. That the defendant notify all HCFA
regional offices, all HCFA Region 1
intermediaries and all HCFA Region I hospi-
tals that Bulletin No. 175 has been declared
invahd by the Uni.ed States District Court
and that 12 is no longer in effect.

©1985, Commerce Clearing House, Inc.
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2. That alt HCFA documents which include
thes coverage criteria found in Bulletin No.
175 are hereby declared void and of no effect.

3. That the defendant notify all HCFA
regional officers, all HCFA Region I
intermedianes and 211 HCFA Region I Hospi-
tals that to the extent that HCFA Intermedi-
ary Manual §3101.11 incorporates Medicare
coverge critenia found in Bulletin No 175, it
is void and of no effect. Second Recommended
Ruling at 14-15.

The plaintiffs have offered sufficient evidence
to indicate that the Secretary has not taken
sufficient steps to rescind the challenged policy
statement contained in Bulletin No. 175, and
that her officers have placed barriers in front of
those making inquiries concerning Bulletin No.
175. Since the Magistrate’s order simply gives
precise effect to the ruling that Bulletin No. 175
is invalid, it is hereby approved.

The plaintiffs have also requested this court
to order the Secretary to notify all Professional
Review Organizations (PROs) 1n Region I that
Bulletin No. 1 ~ is invalid. Annette Kasabian,
Chief of the ifedical Review Branch of the
Region I office of the Health Care Financing
Administraticn, stated in her affidavit that “by
{anuary 15, 1985, [PROs] . . . will have assumed
all] Medicare review authority over all Medi-
care certified rehabilitation hospital(s] in
Region 1.”” [Seconad Affidavit of Annette
Kasabian.] If the PROs and not the
intermedizries are to be the Medicare reviewers
of future inpatient hospital rehabilitation, then
they should receive notice of the invalidity of
Bulletin No 175 as well. This is particularly
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true since, according to the plaintiffs, the PRO
criteria for rehabilitation hospital coverage
adopt the Intermediary Manual and Bulletin
No. 175 standards

Therefore, it is ORDERED that the defen.
dant notify al] Professional Review Organiza-
tions in Region I that: (1) Bulletin No. 175 has
been declared invalid by the United States Dis-
trict Court and that it 15 no longer in effect; (2)
that to the extent that HCFA Intermediary
Manual §3101.11 incorporates Bulletin ‘No.
175, 1t is void and of no effect. This court
FURTHER ORDERS that all court-ordered
notification ordered be completed by the Secre-
tary 90 days from the date of this ruling.

The plaintiffs have also requested that the
court require the defendant to notify all claim.
ants who have been denied Medicare coverage
for inpatient hospital rehabilitation since Janu-
ary 1, 1976 (when Bulletin No. 175 was issued),
or 1980 (when this lawsuit was filed), and to
provide an opportunity for a second de novo
adiniuistrative hearing. Since this request has
not been submitted to the Magistrate for consid-
eration, the court declines to rule on this
request. The court will refer plaintiffs’ request
to the Magistrate if the request is made in
motion form.

As amphfied and modified by the foregoing,
the Magistrate’s Recommended Ruling on
Plaintiffs’ Motion for A More Specific Order,
Defendant’s Motion to Alter or Amend Class
Certification, and Defendant's Motion for
Reconsideration is accepted and approved

SO ORDERED

[934,620] Community Convalescent Center of Naperville, Incorporated v. Aetna Life

and Casualty Company.

PRRB Hearing Dec. No. 85-D25, Mar. 19, 1985 (cost reporting period ending Oct. 31, 1982).

Medicare: Space Costs of Physical Therapy Department

Provider reimbursement—Cost data and cost finding—Cost finding schedules—Alloca-
tion of space costs to physical therapy department.—A corridor in th~ basement of a skilled
nursing facility could not be included by the provider in allocating the space costs of its physical
therapy department Even though the provider had claimed that the corridor was used exclusively
by physical therapy patients for gait training, substantial evidence demonstrated that the corridor
is a common area that affords equal access to all who use it. The weighting proposed by the
intermediary, resuiting in an allowance of a portion of one-half of the corridor space for the time the
physical therapist could have been involved in gait training, was not appropriate according to the
averaging principle generally applied under Reg. Sec. 105.453.

See § 6480

Issue.

Has the Intermediary properly determined
the sgace used by the Physical Therapy Depart-
ment

Summary of Facts

The provider is a skilled nursing faciity The
provider filed its cost repart for the year ended
October 31, 1982, claiming a leno.i1 of corridor

for use by the Physical Therapy Department In
the Notice of Program Reimbursement (NPR)

1 34,620
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in federal court s a claim arising under federal
law. 28 US.C. §1331 (1982).

We have said that a provider's right to reim-
bursement results from “a statutory business
relationship.” Case v, Weinberger, 523 F.2d
602, 607 (2d Cir. 1975). Although the relation.
ship may be cffectuated by mearns of a provider
contract, all rights to reimbursement arise
under the ;_p;(lliuble statutes. Just as we held in
Case, 523 at 609-10, that some obligations
of providers are statutorily determined (e.g.,
compliance with safety stundards), so are a pro-
vider's rights statutorily determined, unless
those rights are explicitly provided for in the
agreement., Having determined the appropriate
statute of limitations period, we turn to an anal-
ysis of whether there are any triable factual
disputes concerning when the claims accrued.

B. No Triable Factusal Issues

Because of the three-year limitatiuns period,
all claims accruing prior to March 23, 1978 are
time-barred. The district court found that all of
appellant’s claims had accrued before that date.
With regard to those claims for improper deduc-
tions, Hollander does not dispute that these
deductions were made between 1970-76 and
that he knew the deductions were made at that
time. A claim alleging damages arising from
these deductions accrues when notice is pro-
vided of the deductions. Rand v. Brezenoff, 555
F.Supp. 532, 533 (E.D.N.Y. 1982). Since appel-
lant conceded that he knew of the deductions no
later than 1976, the limitations period for the
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last claim accrued in 1976, and all claims are
now time-barred.

With respect to the rejected claims, appellant
relies on the Chief Accountant’s affidavit.
Although certain that the claims had been
rejected prior to March 23, 1978 the Chief
Accountant could not provide the exact day of
notification. Appellant asserts that because the
dates of notification are unknown, a factua
dispute exists as to whether the claims were
processed or rejection notices sent.

Appellant's latest claim could not have been
submitted after May 1976. His cause of action
accrued on the date that he knew or should have
known that the claims were rejected. Id. at 533.
In Rand, the court noted that providers must
resubmit their original claims for reimburse-
ment if they have not recevied responses on
their initia) filings. Failure to receive a response
within six months of filing a claim puts a pro-
vider on notice of a failure to reimburse, and it
then has the burden to either resubmit or refile
its claim. Id. at 534. At that point, a provider’s
cause of action for that injury has accrued. Id
Thus, six months after submitting its last claim
for reimbursement, appellant's cause of action
accrued on all claims which were either rejected
or for which appellant had received no ssponse.
November 1976 is therefore the cut-off date and
this action filed in 1981 is untimely.

111. CONCLUSION
The order is affirmed.

{§35,374] Blanche Pox, Representative of the Estate of Walter Fox, et al. v. Bowen.
U.S. District Court, District of Connecticut. Civ. No. H-78-541(JAC), Apr. 23, 1986.
Medicare: Entitlement to Physical Therapy Services
Notices, determinations, and nﬁeall—Exhaunion of administrative remedies—Judicial

review of lezallty of Intermediary

anual provisions.—A U.S. district court has jurisdiction to

hear beneficiaries’ claim that sections of the Medicare Intermediary Manual and administration of
benefits for skilled physical therapy services under those sectians by intermediaries are statutorily
and constitutionslly deficient. The Secretary of HHS contenaed that the district court Jacked
jurisdiction over such an action pursuant to the provisions of 42 U.S.C. Sec. 405(g), which requires
that a claimant exhaust administrative remedies before proceeding to federal court,

A 1S, court of appeals has held that judicial waiver of the exhaustion requirement is
approbriste swhere irreparable harm exists, exhaustion would be futile to vindicate procedural rights,
and the claim is at least “substantially” collateral to the entitlemen: 5 benefits. With respect to

irreparable harm, the beneficiaries have

raised a colorable claim that recovery of retroactive

benefits would not be fully compensatory. Many of the beneficiaries who discontinued their physical
then:apy prematurely 50 as not to exhaust their personal financial resources will never be able to
achieve as complete a recovery as would have been possible had their benefits not initially been
denied. Next, the beneficiaries complain fundamentally of a procedural irregularity and not of the
Secretary’s substantive standards of eligibility, Therefore, the beneficiaries state 2 claim that is

sufficiently collateral to the benefit claims of its members to permit waiver of the exhaustion
requirement. Finally, the beneficiaries have also satisfied the futility requirement because in the
instant case, llthc.ugh exhaustion might have resulted in recovery of benefits for some members of
the class, the administrative process cennot vindicate the procedural rights asserted in this case. It
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is unrealistic 10 expect the Secrezary 1o consider substanual changes in the currens adm nourative
review system at the behest of 4 <angle bencficiary

Sce §13.540 035

Medicare Part A coverage—Extended care services—Skilled physical therapy—Suffi-

of coverage.—The Secretary of HHS's practice of denying sklllmr physical thezapv benefas

under Part A of Mcdicare on 1he basis of srbitrary presumptions or “rules uf thumh™* violates
Medi tatutes and egulations, and the Due Process Clause of the U'S Consinution, Under the
Secretary's procedures, as outlined in the Medicare Intermediary Manual. inlermediarics actually
awarded coverage to only a small number of patients who demonstrated a rapid recovery of body
functions, and even those patients generally received no more than two weeks of coverage.

The applicable regulations and the relevant portions of the M, I clearly ¢ plate that
each patient will receive an individualized assessment of his neec for daly skilled physical therapy,
based on the facts and circumstances of his particular case. It is contrary to the regulations for an
intermediary to deny benefits on the basis of informal presumptions or rules of thumb that are
applied scross the board without regard to the medical conditions or therapeutic requircn.ents of the
individus! patient. Therefore, the Secretary is enjoined from using arbitrary and inflexible practices
in determining a patient’s entitlement to physical therapy coverage and is further required to give

an individualized evalustion of each patient’s medical condition and therapeutic needs.

See § 1325,
{Text of Decision]
Introduction

CABRANES, Disl:';l Judge: ni:h:cﬁoln dn;
lenges practices and procedures that alleged
have been used by the Secretary of the United
States Department of Health and Human Ser-
vices (“the defendsnt” or “the Secretary”) to
deny Medicare benefits for physical therapy toa
certified class of elderly Connecticut residents
(“the plaintiffs”).2

The plaintiffs contend that the defendant's
biased procedures for reviewing Medicare claims
and his practice of routinely denying Medicare
coverage fur certain categories of physical ther-
apy rendered by skilled nursing facilities
(“SNFs") violate their rights under Part A of
Title XVIII of the Social Security Act (“the
Medicare Act”), 42 US.C. §1395-139522, and
the Due Process Clause of the Fifth Amendment
to *he United States Constitution. The Medicare
Act entitles members of the plaintiff class to
peyment of the "reasonable and necessa

L.

costs of *'post-hospital extended care services for
up to ¥ dag: uring any spell of illness.” 42
S.C. §§1395d(a)2), 1395y(aX1). These ser-

vices are covered under Part A of Medicare only
if the patient receives “skilled nursing care ...
or other skilled rehabilitation services, which as
a practical matter can only be provided in a
skilled nursing facility on an inpatient basis.”
42 US.C. §1395((aX2XC).

The Secretary may contract with private
organizations (known as "fiscal intermediaries”)
for assistance in the administration of the Medi-
care Act? The intermediaries determine the
amount of Medicare reimbursement payable to
SNFs and other service providers. 42 US.C.

1395h(a). See generally Kraemer v. Heckler,

7 F2d 214, 214-217 (2d Cir. 1984) (“Krae-
mer") (general description of Medicare pro-
gram). A decision by an intermediary denying
coverage under Part A of the Medicare Act is
subject to administrative and judicial review. 42
US.C. §13954f.

The plaintiffs request that the court enjoin
and declare illegal the defendant’s methods for
determining eligibility for physical therapy cov-
erage under Part A of Medicare and impose &
new set of procedures in their place. In addition,
the phaintiffs ask that the defendant be required

1 Since the filing of this action, the name of the depart-
twent of whick the defendant is Secretary has been changed
to the United States Department of Health and Human
Services (“HHS™).

3 The eriginel clase consisted of “all Commecticut residents

sre challenged have been or will be denled
Modicars Par A extended care for physical ther.
apy sad rehabilitative and wheee claime Iavelve aa

services,
smount in contreversy et less then $1.000.” See Ruling on
Metion for Class Certification (filed May S, 1900% Ruting
on Defendant’s Motion for Summary Judgment (filed Aug.
9, 1983) ("Summary Judgment Ruling™) st 15 nl By ov -
sont of the parties the definition of the plaintiff class has
becn narmowed by deletion of the words “or will be™ as 3
result of the helding of the Supreme Court in Heckler v.

935,374

usc.
§405(g). 3 claim must have bren presented 1o the Secres
tary). See Plaiatiffs’ Uneppesed Motion for Modfication of
Clase Definition (filed April 19, t98S a1 granted April 22,
1985); see aloo Calii:20 v. Yamaraki 442 US. 682, 70t
(1979) (clam sciiens maintainable pursuant to 42 USC.
§405(g) “99 Jang as 1he membership of 1he class is limited to
thene whe mezt the requirements of {1ha1 section)™)

Ringer, 466 US. 602 (1984} ("Ringer™) (in order to meet
the e A of 42

3 Three fiscal d deminister the Medicare Act
in Coonecticut Sce Certified Official Transcnpt of Trial
(*T1.") st 261, Becawse the intermediaries are agents of the
defendant, 1wir p sre Jegally imputable to defen-
dant. See Kracmer v. Heckler. 737 F24 214, 218 (24 Cir.
1984} (“Krsemer).
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to reconsider their claims for physical therapy
benefits that previously were demied

Upon a consaderation of the full record of this
case, including the testimony apd cxhihits
offered at the four-day non-jury trial and the
post-trial indings and memoranda submitted hy
the parties, the court eness the following find-
ings of fact and conclusions of + w pursuant to
Rule 52(a), Fed. R. Civ. P.

1. Findings of Fact
A. Descriplion of the Plaintif{ Class

1. There are approxizaately 20,000 patients
residing in Conne t'cut's 220 SNFs. Certified
Official Transcript of Trisl ("Tr.”) at 143. The
typical patient is in his early to mid-80s. Tr.
143, 313. Many of these patients, perhaps as
many as SO percent, require physical therapy
services in the nursing home, Tr. 192, 257.

2. Members of the plaintiff class often receive
physical therapy as treatment for strokes, frac-
mhfps.mdothnbmhnbones'}‘r. 12, 246,

3. The typical class member is afflicted with
multiple disabilities that inay complicate and
prolong his rehabilitation. Tr. 0, 283, 311-312,
316. See 42 CF.R. §409.33(aX1) (recognizing
that patients with multiple disabilities often
require more exter<ive nursing or rehabilitation
im'{icu than do patients with a single disabil-

Ly,
B. Plaintifls’ Need for Skilled Physical Therapy

4. Physical therapy is a skilled profession. A
physical therapist can achieve g success in
the rehabilitation of a patient than can a person
who is untrained in physical therapy. Tr. 50, 75,
283-284 7.

S. Patients vary considerably in the extent
£nd the speed of their response (0 a program of
physical thesapy. Tr. 316. See Plaintills’
Exhibit 26 (Health Insurance Manual 13
*HIM-13"}) at §3101.8B(c), (d). for examp'~
some stroke patients may respond c'owly tv
physical thmz:urin; their first weeks in the
nursing home use of the effects of medica.
tion and emotional trauma. Tr. 22.24. It is
therefore difficult to predict the physical ther.
apy that will be required by a particular patient

on the experience of other patieats. Tr.

" 22.24,288.

6. The court credits the uncontroverted test
mony of the plaintiffs' medical experts that
daily skilled physical taerapy is often required
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dunng each of the following stages of the
patient’s rchahilination

(a) Patients often need daily skilled physi-
cal therapy duning the “non.weight-bearing”
stage of rchabilnation Tr. 52, 278279, 285,
315.° This is the stage at which the patient
cannot vlace his weight on his injured lcg or
foot. L ch therapy may be nccessary, for
example, (o prevent the patient’s joints from
stiffening and his muscles from wasting while
his injury heals Tr. 51, 285.

(b) A patient whose a*m or leg has been
amputated may often require daily skilled
physical therapy during the peri. < before he
is hitted for a prosthesis. Amputees who do nat
receive physical therapy during this period
may develop wasted stumps and contractures
in their hips and may have a more difficult
time when therapy eventually is begun. Tr.

(c) A patient may require daily skilled
physical lneragdin order (o maintain as well
a3 o increase body strength and function. Tr.
317. For example, a patient with a hip frac-
ture may require daily skilled physical ther-
apy to prevent the remainder of his body from
detcriorating during the period in which he is
immobilized.

(d) A patient may require daily skilled

ysical &:npy even il he is able to “ambu-

te** (that is, walk with the assistance of a
walker or crutches) for up to S0 feet with
supervision. Tr. 318-319.

(e) Passive "range of motion" exercises
(that is, exercises in which the affected quy
par: is moved by another person) may require
the skilled supervision of a physical therapsst
on & daly basis. Tr. 73.74, 337.

(f) A patient may require daily skilled
physical therupy for a period in excess of two
weeks. Tr.

C. Delendant’s Practice of Denying Medicare
Coverage

7. Tle defrndant grants Madicare coversge
for physical therapy to only a small number of

tients who demonstrate a rapid recovery of

ly function. Even these patierits generally
rective 110 more than two weeks of coverage. Tr.
13-14, 22, 54, 282, 344.

8. The defend ay deny c ge for daily
killed physical therapy even when such therapy

“The defendant's claim thet ene of the plaintifls’ wit.
neses (estified that “dally” therspy might act have been
wecessary for & particular patieal in the “non-weight-bear.
ing™ stage of rehabilitation, see De/ adant's Post-Trial
Memorandum sl 20 k 8.7, does not accurately reflect the
record, sce Tr, 295298, where the witness stated (hat daily
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specific patient rather than to the cases of all patknts in the
“pon-weight-heaning™ stage of rehabililation
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has been ordered by the pat.  o1°s treating physs-
cian. Tr. 33, 239-240.

9. Tt is the defendant’s practice to deny cover.
age for physical therapy received during the
“non-weight-bearing” stage of rehabihtation. Tr.
13, 51.52, 71, 285, 315.

10. It is the (sfendant’s practice to deny
coverage for physical .“~==ny administered to
amputees who have not yet been fitted with

prostheses. Tr. 70-71, 84.85.

11, It is the u::fendln_l's' practice to deny
coverage 10 patients receiving “maintenance’
physical therapy. Tr, 317:318.

12. It is the defendant’s practice (o terminate

coverage for physical therapy when the patient
is able to walk with the supervision of an aide,
Ty. 18. However, as was established by
troverted expert testimony, such patients suill
mymmwerfgllymleutheymegve d
tional skilled physical therapy on & daily besis.
Tr. 18-20,84.

13. It is the defendant’s practice to terminate
coverage once the tient is able to ambulate 50
feet wi mpuv&'h'.sl. However, as was
established by undisputed expe: « testimony, the
distance that & pstient is able to ambulate with
uyuvbianisnotﬁgiml!.dtmmimuvedhis
aeed for daily skilled physical therapy. Tr. 318,

14, It is the defendant’s peactice to deny

coverage for physical therapy that conmsists of
passive “range-of\motion” exercises. Tr. 74-76.

15. The reason typically advanced an
to justify the denial of Medicare

coverage is that the physical thmgy required
by the patient is not “skilied.” Tr. 74-75. How.
ever, as was established by credible expert testi.
mony, the intermediaries often deny coverage
without giving acequate consideration to the
ysical thers;y slcils riquired in & pasticular
case. Tr. 102, 5.1, 313, 3443

16. Before acting on a claim, SNF personnel
may telephone the intermediary to diu%u

the P is T.
2829, 240-241, 328-32v, 220-221. However, the
testimony at trial revesled few instances in
which these informal communications signific
cantly affected an intermediary’s coverage
determinations. Tr. 1921,
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D. The Effects on Plantiffs of Demals of
Benelits

17, Skatled physical therapy can ensble many
elderly patients to leave the nurstr.g home and
return to the community to live independentl
Tr. 282-284, 313, 315-316. Indeed, as one of ¢
plaintills’ experts testified credibly, il more eld-
erly persons received skilled physical therapy
alter sustaining & stroke or fracture, fewer of
these persons would have to spend the remain-
der of their lives in nursing homes. Tr. 316, 326.

18. Patients w%; are denied M‘a‘cﬁaml:imr-
age are responsil of paying tor r own
physical therapy tlgmgg‘imnqa, personal

_therapy
49-50, 56-57.
19, A patient’s recovery may be jeopardized,

teuimyzthephinmf medical f
i ical experts, i
the patient forgoes medically necessary physical
therapy dur 1g the weeks immediately following
his injury o illness. Tr, 2527, 56-57, 283-284.
In some cases, a patient’s recovery is also inhib-
jted by the emotional distress that may result
from a denisl of Medicare coverage. Tr. 25-26.

20. Accordingly, the denial of medically nec.

physical therapy benefits has significant

ph‘yﬁologml. emotional and financial implics.
tions for many members of the plaintiff class.

E. Defendant's Coverage Determination Process

21. The SNF is zesponsible as an initial mat.
ter for determining whether & newly admitted
patient is to ve Medicare coverage. Tr. 13,
144, 48; HIM.13 at §3439.1). If the SNF
decides that the services to be received by the
patient are covered by Medicare, but the inter-
mediary later reverses the SNF's decision, the
SNF must absorb the cost of any such services if
it knew, or could be expected t0 know, that
paymeat for such services ... could not be
made” under Part A of Medicare. 42 US.C.
§1395pp(b), Tr. 64. .

22. An SNF that grants a claim foc Medicare
coverage is required to provide the intermediary
with extensive documentation of the patient’s
medical condition, the services rendered to the
patient, and the extent of the patient’s recovery.

3 The defendans claims that one witness’s testimony that
iatermeduarics use the term “skill™ not a3 s factual concept
Wt merely “to imply & thresholc deyond which they were
not prepered to pey” is undermined because the witness did
»et und d the regulatory definition of "skifl.” Defen-
dant’s Posl.Trial Memorandum at 18-19 & a.6. This srgu-
ment is without ment v view of other testimony by the

135,374
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wilness that revealed his understanding that “skitied nurs-
ing and skifted rehabalitation services™ are defined for pure
poses of Medicure a3 wervices “furnshed direcily by or
under toe supervision of {personnel such a8 physical ther.
apists] " 42 CF R §409.31(a%3) (emphasis supphed). See
Tr 34034
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Tr. 212.213, Plaintiffs’ Exlubut 2f (Deposition of
{ercmuh Flynn, an employee of the defendant
“Flynn Deposition™]) at 10 The intermediary
may decide on the basis of this information to
reverse the SNF's inutial award of coverage to
the paticnt. Tr. 147.148. The SNF may then be
Hable for the cost of any scrvices erroncously
rendered to the patient.

23. However, when the SNF denies a claim for
Medicare coverage, the SNF is not required to
provide the intermediary with any information
concerning the patient's condition (aside from
his admitting diagnosis) or the trea. nt that
may have been ordered by the physician or
rendered by the SNF. Tr. 214-215; Flynn Depo-
sition at 2021, 30. The SNF is required to
provide additiona! documentation to the inter-
mediary only if the patient seeks iders.
tion of the SNF'a denial of benefits. Accordingly,
an SNF's denials of coverage are ravely, if ever,
questioned by the intermediary unless the
113:;&?2!9 has requested reconsiderstioa. Tr. 29,

24. 'The Secretary formerly provided a cover-
age detmuimtio:‘ 2 l;el,‘ sometimes cnlll;z
a ption of non-liability,” whereby
SN!Emptuumednulohveknmorw
have had reason 10 know that the services pro-
vided to a patient were not covered under Meci-
care. The SNF was entitled to thia
“presumption of non-liability” only if it met a
“denial rate criterion” established {y the Secre-
tary. HIM-13 §3433. The “denial mate crité-
rion” was satisfied if, of the total number of
days of care deemed by the SNF to be covered
by Medicare, no more than 5 percent were later
denied coverage by the intermediary. HIM-13
§ § 3433, 3434. An SNFs denial rate would typi-
cally rise when one of its decisions to grant
coverage was by the intermediary; if its
denial rate rose above 5 percent, the SNF would
fose its "presumption of aon-liability’ and
would be liable for *he cost of any further cover.
age allowed by the SNF but later denied by the
intermediary. Tr. 52, 145-146; HIM-13 §3433.
An SNF could at Jease theoretically have lost its
"presumption of non. iability” by erroneously
denying coverage 1n more than 10 percent of its
total claims, see HIM-13 §3439.2, however,
there was no evidence that an SNF was ever
threatened with the loss of its "presumption of
non-hability”" for denials rathe: than awards of
coverage. The “presumption of non-liability”
was eliminated by the Secretary in revised regu-
Iations that took effect March 24, 1986. 51 Fed.
Reg. 6222 (Feb. 21, 1986).

25. Because SNFs were more likely to lose
their “presumption of non.liability” by errone-
ously granting coverage than by erroncously
denying coverage, see Findings of Fact 22.24,
supra, some SNFs tended to decide “questicna-
ble” claims by "erring always on the side of
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denving. rather than allowing’  coverage in
order to prosarve thew “presumption o) non-
latility ** 1t 148-149,328

F. Administratine Review of Dentals of Benelits

26, Between January 1, 1977 and September
30, 1979, the number of imtal coverage deter-
minations 1ssued by Medicare intermehanies for
patients residing 1n Connccticut nursing homes
was 74815, or 2,267 each month. Plaintffs’
Exhibit 11 (Defendant’s Answers to Plantuffs’
First Interrogatories) at 4. Approximately 98
percent of these determinations were denials.
Tr. 186, 167. Plaintiffs’ Exhibit 15.

27. A substantial percentage of these denials
were for physical therapy benefits. For example,
a former lgﬂ inistrative law judge at the Social
Security Administration Office of Hearings and
Appeals in Hartford, Connecticut, who ruled on
spproximately 300 Medicare cases between
1972 and 1982, testified credibly that approxi
mately 250 of these cases claims for
SNF coverage in which physical therapy was an
"impomm component.” Tr. 95. He granted
additionsl age in 75 p to 80 p
of the physical therapy cases; typically, he gave
the claimants “most, if not all” of the relief that
they had requested. Tr. 102-104.

28. In addition, the record contains two
surveys of cases in which initial denials of Medi-
care coverage 1o SNF patients were appealed by
Legal Assistance 10 Medicare Patients. Of these
503 cases, 292, or 58 percent, involved claims
for physical thenp{.e‘l'r. 257, 192; Phintiffs’
Exhibits 14, 20. Of the 292 cases in which physi-
cal therapy mnfe had been denied, 82 per-
cent were eventually reversed on appeal to the
inlermediua. the Secretary or a federal district
court. Tr. 193, 259; Phintiffa’ Exhibit 20.

29. Few denials of Medicare coverage for SNF
services are ever appealed. For example, in the
period from January 1, 1977 to September 30,
1979, only 24 percent of all SNF initial deter-
minations were appealed for reconsideration by
the intermediary and only 03 percent were
taken to & subsequent hearing before an admin-
istrative law judge. Defendant's Answer to
Plaintitfs’ Interrogatories at S, 6 (Plaintiffs’
Exhibit 12, 13). The failure of many SNF
patients %0 appeal their denials of benefits is
attributable in significant part to thewr sge and
il} health. Tr 184, 344345, Sec also David v.
Heckler, 59. F.Supp. 1033, 1044 (ED.N.Y.
1984) (Weinstein, C.J.) (taking judicial notice
that “numerous_erroneous doterminations
Medicare Part B benefits] are not appealed”
because of “the difficulty of the elderly in deal-
ing with bureaucratic hurdles”).

30. It often takes more than a ycar to appeal
s demal of Medicare benefits For ¢xample, the
family of ont of the plaintiifs waited sixteen
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months buiween his inisial denal m November
1977 and the Scuretary s deasion granting hene-
fi1s i March 1979 Plamnff's Extnbst | (Tran.
scrtpt 1 Case of Walter Foxs 1 delay s not
atypacal Plamusffs’ Exhibats 14, 20

11. Conclusions of Law
A Junsdiction

+.3 a threshold matter, the defendant, relying
on the decision of the Supreme Court in Fleckler
v. Ringer, 466 U.S, 602 (1984) ("Rirr,er), con.
tends that the court lacks jurisdiction over this
action pursuant to 42 US.C. §405(g).¢

Section 405(8) requires that a claimant
exhaust administrative remedies before proc
ing in federal court. Sec Ringer, supra, 466 U.S.
at 617. There are two requirements for exhaus-
tior: under Section 405(g): First, there is the so-
called “nonwaivable™ requirement that & claim
for benefits previously must have been
presented to the Secretary. See id.; Mathews v.
Eldridge, 424 U.S. 319, 328 (1976); City of New
York v. Heckler, 742 F.2d 729, 735 (2d Cir.
1984) (Newman, J.) ("Ci}({ of New York”), aff’g
578 F.Supp. 1109 (ED.N.Y. 1984) (Weinstein,
C.J.), cert. granted, 106 S.Ct. 57 (1985). There
can be no doubt that the members of the plain.
tiff class, who by definition have had claims for
Medicare beacfits denied by the Secretary, have
satisfied the preseniment requirement. See
Ringer, suprs, 466 US, at 617; City of New
York, supra, 742 F 2d at 735; Plaintiffs’ Memo-
randitm in Response 10 Defendant’s Memoran-
dum on the Significance of City of New York v.
Heckler (filed Jan. 7, 1985) at 34 (describing
defendant’s denial of plaintiffs’ claims); Recom-
mended Ruling on Motion to Dismiss (filed Dec.
19, 1979) ("Motion to Dismiss Ruling”) (Eagan,
M.) at 3 adopted by endorsement ruling
tentered Dec, 26, 1979) (Clarie, CJ., to whom
this case originally was assigned).

Seccond, there is the so-called "‘waivable'
requirement that a'claim for benefits must have
been fully pursued at the administrative levei,
See Ringer, supra, 466 US. at 617; City of Ne
York, suprs, 742 F2d at 735. This exhaustion
requirement may be dispensed with by the
courts in appropnate circumstances. See Ringer,
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supra, A LS wiGER City af New York, supra,
742 F 20wt 730

The urcunstances m which such “juhcal
waiver” of the exhaustion requirement may be
appropriate were desenbed by our Court of
Appeals sn Cuy of New York, a case detided
after Ringer The court hekd that

{t}he Supreme Court has adopted = practical
approach 1o scction 405(g)'s cxhaustion
requirement The Court has approved judicial
waiver where plaintff’s legal claims are col.
lateral to the demand for benefits, where
exhaustion would be futile, or where the harm
suffered pending cxhaustion would be irrepa.
rable. ... In the ahsence of express guidance
{from the Supreme Court as to whether futil
ity, collaterality and irreparable harm must
all be present for judicial waiver of the
exhaustion requirement], we have taken the
view that no one factor is critical. [citation
omitted) We have adopted a more general
approach, balancing the competing considera.
tions 10 arrive al a just psult under the
circumstances presented. City of New York,
supra, 742 F.2d at 736.

In that case, which involved a challenge to an
improper presumption used by the Secretery to
determine eligibility for Social Security disabilty
benefits, the Court of Appeals held that judicial
waiver was appropriate where irreparable herm
existed, exhaustion would have been futile to
vindicate procedural rights and the claim was at
least "substantially” collateral to the entitle-
ment to penefits, Jd. at 736-737. The court will
consider the application of each of these three
criteria to the facts of the instant case.

First, with respect to the issue of irreparablz
harm, the court holds that in the instant case, as
in City of New York, supra, 742 F2d at 736. the
“claimants have raised a colorable claim that
recuvery of retroactive beaefits wouid not be
fully comp- «story.” Many of the plaintiffs who
discentinecu thewr physical therapy prema-
turely 53 as not to exhaust their personal finan.
cial resources will never be able to achieve as
compizte # recovery us would have been ible
had their benefits not initially been denied See
Findings of Fact 19, 20 Morcover, for some of

6425 C. §405(g) provides, in pertiner* ~ri:

Any individual, after any final derls « Sxretary
made after 2 heari r to whxh he v ctive
of the amo.at in o itroversy, may ach
decision by 8 civil s« on commence safter
the mailing te him of notice of such 2 such
further time a3 the Secretary may su.  shall
te brought i the district court of the Un * for the

Judicisl dutrict in which the plaintiff ress. o has his
princips] place of businss, or, if he does nek reside or have
his principal place of buniness within any such judicial
dhatrict, 1n the United States Disurict Court for the Dutnct
of Columbis.
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‘This s>ction 18 made applicat ¢ 1o the Medicare Act by 42
US.C. §13986f

The defencars ¢ (and e fully) chalienped
the cLurt’s pansdicton over this sction, See Recor. mended
Ruling oe 3"»tn 10 Pems (filed Dec. 19, 1979) (Eagan,
M) 8127, s opted Ly endorsement suling (entered Dec. 26,
1979) (Clarr., CJ., t> whom this case onginally was
assigned). Tc the estent shat the applicable law has changed
since the derial of defendant’s motion te diuniss, the lssue
of matter junsdiction properly may be eatertained
ot UM juncture Sec Rule 12(bX3), Fed P. Civ P However,
10 the extent that the same legal critens are stilf relevant,
the earher ruhing i3 the Iaw of the case,
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the plamtsffs a the instant case, as for sume of
the plamuffs i Ciny of New York, "the trauma
of having bencfits cun off” mav isedf have
“tngger[ed] a severe medical secback' that can-
not be cured by an eventual award of benefits
S78 F. Supp at 1118 Scv Findings of Facl 19,
20 Finally, the court has found in the instant
case, as the distnet court found 1n City of New
York, that “[blecause of their disabulity, many
members of tae (planuff} class were incapable
of challenging the b racy,”” 578 F.Supp at
1118, and therefore were unable 1o avoid the
permanent loss of their benefits Sce Finding of
Fact 29.

Second, the court holds that the claims of the
plaintiff class are at least “substantially* collat.
eral to the benefit claims of the individual class
members. See City of New York, suprs, 742
F2u at 737. The instant case is clearly distin.
guishable in this respect from Ringer, supra, 466
US. at 615616, where the Court found that the
res| ts were merely claiming that they
should be reimbursed for certain surgical proce-
dures and that, if the respondents prevailed,
“only essentially ministeria! details will remain
before [they] would receive reimbursement.”
The court has previously concluded in the
instant case, however, that the “planitiffs do not
allege that use of a new eligibility standard will
auteratically entitle them to benefits or phy
csl therapy.” Motion to Dismiss Ruling at 4-5.
See generally David v. Heckler, $91 FSupp. at
1039 (“[t}he instant case is distinguishable
{from Ringer] since plaintiffs seek prospective
relief against a continuing illegal practice rather
than specific benefits").

It is true that the plaintiffs' challenge to the
defendant’s practice of denying Medicare cover.
age for certain categories of physical therapy is
not wholly collateral to the plaintiffs' individual
claims for benefits. However, this claim is simi-
1ar o the claim of the phaintiffs in City of New
York. t%.a1 was held to be “substantiatly” collat-
ersi to their claims for benefits and thezefore to
“present an appropriate circumstance for
waiver.” 742 F2d at 737, In City of New York,
the plaintiffs argued that the Secretary
employed an across-the:board presumption
instead of making the requ’ d individualized
determination of each clamant’s ehgibility for
disability benefits; in the instant case, the plain-
tiffs argue that the Secretary denies Medicare
benefits on the basis of informal “rules of
thumb™ that fail to take into account each
clsimant's individualized need for the daily
skitled physica) therapy to which he is entitled
under the applicable statute and regulations.
Accordingly, the court holds that in this case, as
in City of New York, “the [plainti.] class ...
complains fundamentally of a procedural srregu.
lanty and not of the Sccretary’s subsiartive
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standards of elgslahity,” i at 737, and there-
fore has sated o dmm that iy sufficiently collat-
cral to the benutst clums of its members to
permil wanver of the exhaustion reguirement

Finally, the court holds that the Plainuffs
have also <atnficd the futality requirement
because an the inslant case, as in City of New
York, supra, 742 F2d at 737, “[a]lthough
exhaustion might have resulted in recovery of
... benefuts for some bers of the class, as
was 3lso true in [Matkews v. Eldridge], the
administrative process cannot vindicate the pro-
cedural rights asserted in this litigation.” It
would be just as unreahistic in this case asit was
in Mathews v. Eldrioge and City of New York
to “expect that the Secretary would consider
substantial rhanges in the current administra-
tive revie'w system at the behest of a single aid
recipient ... in an adjudicatory context."
Mathews v. Eldridge, supvs, 424 U.S. at 330;
City of New York, supra, 742 F.2d at 737. There
is no evidence 1n the instant case that the Secre
tary has “consider[ed) substantial changes” in
his procedures for evaluating claims for physical
therapy benefits despite the frequency with
which his initial denials of such benefits have
been reversed by administrative law judges and
federa) district courts. See Findings of Fact 27,
28. Indeed, the aged and infirm have been
offered no assurance that the Secretary w™ ever
consider such changes no matter how any
more denials of physical therapy benefits are
reversed on appeal.

Accordingly, after “balancing the competing
considerations [of futility, collaterality and
irreparable harm] to amve at a just result
under the circumstances presented,” City of
New York, supra, 742 F2d at 736, the court
concludes that the plaintiffs pave met the waiv-
able as well as the nonwaivable requirements for
jurisdiction pursuant to 42 US.C. §405(g). It is
therefore unnecessary to consider the planitiffs*
claim that the court may also exercise manda-
mus jurisdiction over this action pursuant to 28
USC. §1361.

B. Merits

‘The plaintiffs make two claims on the merits.
First, they allege that the intermediaries’ prac
tice of routinely denying allegedly meritorious
claims for physical therapy coverage violates
applicable statutes and regulations. Second,
they claim that the defendaut’a former “waiver
of liability” procedure is impermissibly biased
because it has encouraged SNfa to deny alleg-
edly meritorious claims. J¢ is asserted that these
practices, alone and in combination, have
deprived the plaintiffs of a protected property
interest without due process of law in violation
of the Fifth Amendment to the United States
Constitution
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1. The Intermedianies” Practice of Denying
Physical Therapy Claims

The testimony at trial established a practice
on the pan of the intermediarics of denying
physical Uerapy benefits under Part A of Medi-
care for maintenance therapy, for non-weight.
bemng !herapy administercd to fracture
patients, for passive “'range-of-motion™ activie
ties, for patients who can ambulate 50 feet with
supervision and for amputees who have not been
fitted with prosiheses. See Findings of Fact 9,
10, 11, 12. The testimony also established that
the intermediarics g lly allow Medi
coverage for no more that than two weeks of
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physical therapy See Finding of Fact 8 The
st holds for the following reasons that these
pracrices deny paticnts coverage fur skilled
physica, therapy that otherwisc might be cov-
ered by Methicare, see Finding of Fact 6, and are
contrary to the applicable law and regulations.
The high rate of reversal of intermediary deni.
als, see Findings of Fact 27, 28, is indicative of
the incorrectness of the intermediaries’ prac.
tices.

The Secretary has promulgated regulations
with respect to the physical therapy services
;overed by Mecdicare. Sec 42 CF.R.

409.30409.36.” In addition, he has published s

7The court, rejecting various chetlenges by (he plaistlls,
has wpheld Lhe validity of the defendaat’s regule-

variety of persens] care services whea, in light of the

previemly m-mmmmudmmm
tions, Summary Judgment Ruling st 4-10. o -F:.r-
i m-pk.u:mpunt'ﬁh.hmry diabetes
42CFR §40931 lateralia: Ktws sad sapas pecteris whe is recovenng frem s opes
G)anhhudnmwh.wﬂ seduction of & fraciure of the neck of Lhe femur requires,
sad skilled rehabulitation services” means services that: asng ether services, careful skin Care, apprepriste era)
(!)Anmﬂbylm-idu; medications, s disbetic diet, an earrcme pragram Lo
the skille of tochak lupvd I ) m-mkmmuyma;;-:'muu
ulndnw Ecensed o of T,,,_. el ving

1 therned -‘

Wﬂwdmud
(3) Arffurnished directly by, or under the supervision of,
such persennct.

(b) Specific conditiens for meeting Jevel of care require-
menis.

£1) The beneficiary must require skilled nursing or skilled
reBatilitotson services. or both, on 8 daily basis.

(3) The daily skilled services must be ones that, s 8

practical matter, can coly be provided 1 8 S, on sa

iapaticnt bass.

42C.F.R §409.32 provides:

(s) The service must be 30 inherently complex that it can

be sfely and eifectively performed only by, or urder the
tsion of, profeses ey )

() A condition that does not ordinarily require skilled
muymnmhamd:peddudnalm-
jons. Under these 8 service that is
mnymhnd(w:hulhnwm)mﬂd))-y
be considered skilled because it must be performed or supere
vised by skilled nursing o rehabilitation personsel. ...
{c) The restoration potential of & patient is mot the
deciding facior in determining whether skilled services are

by & preperly

would net have the ability te understand the relstomhip
between the services snd evaluste e ultimate effect of one
#21vice an Lhe ather. Since the asture of petient’s condition,
mwwymunwmhm

ch s ding is emential ts ensuee
thet patient’s “ecovery and miety. Under these circum-
sances the mansgement of the plas of care would require
mmdummw mdnridmlmm
mot skitled. Skille* pl
unnpwﬁallyideadﬁdmlhwmuchul
record. Therefore, if the patieat’s everall conmion would
support & finding thet recovery and safety can be assured
m!yumwdauhphwmcd.mdmknudby

umm:mmmmm

(2) Observation and sseessment of the patiens’s changing
condstion. Observation and assemment or=ciiute skilied
services when Uhe skills of & techascal or prolessional person
mnqdndwidumfyndm!mukmmumdlw
modificeti for additonal medical proced:
uetil ks or ber conditsen s stabilized. . . . Likewnse, surgical
psuents tranferred from uhwlulhlntillednumu
facility while in the complicated unstabuiized post-operstive
wnd.e.‘.nlmnhpprmhunuuummm mey

d close skitled

for post:
" jons, and sdverse reaction . .

ateded. Even if full recovery or medical imp snot
p&ihk,uplmt myneadsmldmwpnm
further deterioration or preserve current capsbilities. ..
42C.F.R §409.33 provides, inter slis:
(s) Services that could qualify ss erther shiled surting or
skilled rehabilitation services—
(I)Ovmllmamundmluucu of care plan. The
and evalustion o/ s petient care
plan based on 1te physncan‘s orders consutute skilled ser-
wnices when, becsuse of the patient’s physcal or ments]
dition, those activities require the ¥ of techni-
cat or professional personned in order (o meet the pataenl’s
meeds, promote recovery, snd ensure medical safery. This

(<) Services which would qualily 83 skilled rehabiitation
services.

(1) Ongoing sssessment of revabahitation need snd poten-
tlak yces concutrent with the management of » petient
care plan, including tests and of rarge of
motivn, strength, belance, coordination, encurance. func.
tional abality, activatses of dasly lving. perceptual deficus,
speech and language or heaning disarders;

(2) Therapevtc exercises of sctiitbes. Therapeutic exere
cises or activities which, becsuse of Lhe 1vpe of exercrses

would include the of 2 plan iving coly 8

935,374
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Health Insurance Manual 13 (“HIM-13"),
which 1s intended to guide intermedianies in
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determming whether individual claims for pay.
ment are to be covered by Medicars 3 The appli.

(Fuatnote Continucd)

by or under the supervision of s qualified physicat therspist
or occupationsl thersinss Lo ensure the safety of the patsent
aad Lhe effec:rvencas of the treatment,

(b) the servsces must he of suc™ 8 Sevel of complenty snd
30phistication or the condition of the petient must be such
lh-ll she services requred can be safely md effectively

(3) Gait evatustion nd traiasng' Gort evaluston and only by 2 qualified physscal o andes
training Mlommlummmlpxm-tn his supervision Services which de nat require the perforns-
sbility te walk hos been impsi -wwwmmdawﬁmmw;nmm

o skeletal sbuermality; ered reasonable or necessary phymcal therspy services, even

{4) Range of metion esercmes: Range of motion exerciets
Mnnmdthmmlmxd.wrxdm
state which bes resulied in the Jost of, o resirciion of,
uhi(y(utvidncdbynt&npusuamm
degroe of motion list sad the degroe to be restared)

(5)"' therapy: Mai therspy, whea

tokaed knewledge and juc of 3 quebfied ther.
whhnﬁduddaudumnw
program based en 3a jaitial evalustion and periedic ress
mdlh:p-uuundn.aadmmtlh

Potient’s capacity snd tolerance . .

(ﬂhlmlanmh—lunmvhda

dlhqmperlamu!wwp:rvmdbynphymlump\u
{When the the services furnubed
mdnmlhxmldhveh«nukbwdkﬂhly
M-wuuw.wumumm.m

s sepervison, it muwmm

properly
udd’nlkmdmadn haa-tiuy
Mthlphynhllhuwymvhsmmbu(mw
Murwmquwhylk
(C)Mmhuwhlmmmﬁnvm
mprove significontly in o resssnsbie (snd graerslly prodict
M)mdlhw-mmnbh the
pby-ldu the patient’s restorstion patential after any
i with the qualified physscal therapist or

st require Lhe skill of qualified tech
Mmuwbdmmmdulhem
sances specified in §409.32b) Personal care services
Include, but are nc: limited te, the following:

(13} General supervimon of excrcues which have been
uuhulhplﬁuchduﬁuﬂgmulmrdd

Le, the of the repeti-
mmnqum!umlmmdammm
m%dammwmﬁumnmeﬂw
habilitation services (see (g)dlhmm).
Similerly, repetitious excrcises to improve gait, mamisin
strength, er endurance; ERLICICS L0 aintain ange
of metion in parslysed extremities, which sre not related to
s specific Joes of functien; and amitive walking do not
constituie skilled rehabilitation services.

42CF.R §409.34 provides, incer skia:

(3) To mest the daily basis requirement speafied in
§409.31(b)X(1), the following frequency is required.

haht,

lkmmhmumm-mdlnh
and eft required §

og in
with 8 specafic discase state, and

{d) The amount. frequency, and durstion of 1he services
must be reasonabie.

1. R ive Therapy. Te phyncal therapy 8
service must, smong cber things, be ressonsble and noces-
ury to n.g treatment o the md:vldml'l diness. If sn
! would be insg.
mificant s xelmun 10 the extent and duration of phyncal
therapy senvsces required 1o ackieve such potential, the
physical therapy would not be conssdered reasonable and
necessary In addition, there must be an expectation that
the pnum s condition will improve in s generally predact.

able period of time. However, if st sny pont in the treat.

ment of an itlness, 1t is g ined that the
will not materishie, the services mll no konger be considered
and pecesary; and they, . should be

(1) Skilled nursiag service, or skilled
vices must be aeeved and previded 7 days s week: or

2) 00 jon, if skilled rehabil MTVICES sre
et ovr, 7 doys » week, those services must be necded
and previded at least $ days s week.

O Summary judgment was granted in favor of defendant
o Lhe lasur of whether HIM-13 was promulgated in viols-
tion of applicsble statutes and feders] regulations. See Sum-
mary Judzment Ruling ot 14,

HIM-13 § 31018 peovides, in pestinent part.

A. General~—Ts be covered physical thersPy services the
services must relate directly and spealically to ”» active
written regimen estabinhed by the
sfter any nevded comsultation wth the thw phyuul
therspist snd must be reasonable snd necessary te the
trestment of the individual's iltncss ée injury.

8. R Ne and N . Tobe dered reasons-
ble snd necessary the following conclitins must be met

therefore,
haded frone sge under {42 USC. “595)11)(!)]

2 Mais Program. The epe services required
o mauntan functics generally de not imvoive comples and
sophisticaied physical therspy procedures..and conses
quently the judgment and skall of 8 qualified physical thera-
pist sle not n-qumd for safery nnd dfnuwnm

Hmw. in certain the
and of 2 kfied physcal th may be
required to establish 8 aram. For exsmple,

s Parkinson patent who has not been under 8 restorative
physicsl therapy prwnm may require the senaces of 8
physicsl therapist to determine what type of will
contnbute the more to maintein the patient’s present func.
tional kevet

In such situations the mitial evalustion of the patents
needs, the by the d physis! therapidt of 8
maintenance prugram which o spproprate to the capeaty
and tulersnce of the patsent and the treatment obyectives of
the phvscian, the instruction of the patient of supfurtive
! e, andes or nursng personnel (or famly mem-

(3) The services musy be Jered uwser d stan-
dards of medical practice to he 8 speaific and effective
trestment for the patient’s concition,
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cable regulations and the relevant portions of
HKIM-13 clearly contemplate that cach patient
will receive an individualized asscssment of his
need for daly skilled physical therapy based on
the facts and circumstances of his particular
case.

For example, the regulations authorize cover-
age for physical therapy “exercises or activities
which, because of the type of exercises employed
o the condition of the patient, must be per-
formed by or under the supervision of s quali-
fied physical therapist or occupational therapist
to ensure the safety of the patient snd the
effectiveness of the l‘rell.menl." 42 CF.R.
§409.33(cH2) (emphasis added). The regula-
tions similarly provide that maintenance physi-
cal therapy will qualiiy for Medicare coverage
“when the specialized knowledge and judgment
of a qualified therapist is required to design and
establish a maintenance program on ar,
initial evaluation and periodic reassessment of
the paticnt’s needs, and consistent with the
paticnt’s capacity and tolerance” 42 CF.R.
§409.34cX5) (emphasis added). The regula.
tions Likewise aliow coverage for “[rlange of
motion exercises which are part of the active
treatment of a specific disease state which has
resulted in a loss of, or restriction of, mobility
(as evidenced by a therapist’s notes showing the
degree of motion lost and the degree to be
Mmum.” 42 CF.R. §409.23(eX4) (emphasis

It is clearly contrary to such regulstions for
an intermediary to deny benefit n the basis of
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wnformal presumptions, or “rules of thumb,”
that arc apphicd across the board without regard
to the medhcal condition or therapeutic require-
ments of the individual patient Cf. City of New
York, supra, 742 F.24 at 732:733 (cnjoining
administrative practice of employing a pre-
sumption in Social Security disability determi-
nl:l.i)ons that was nconsistent with apphcable
w).

This is not to say that ail or even most of the
class members who were denied coverage for
physical therapy as a result of the
intermediaries’ inflexible and arbitrary prac-
tices ought to have received coverage. However,
the Secretary cannot permit his intermedisries
to use blanket rules not supported or suthorized
by any applicable law or regulations to deny
what otherwise might be meritorious claims.

The various arguments offered by the Secre-
tary in support of the in iaries’ practices
are unperzuasive and unsupported by the record
of this case. In his Post-Trial Memorandum
(filed July 13, 1924} 2t 20 & n.7, the Secretary
argues that chysicel therapy benefits are not
availablz for patients in the “non.weight bear
ing” stage of rehabilitation and for amputees
who have notdy;ct received prosthieses, because
such patients do not require daily therapy and
because Part B of Medicare may provide covers
age for three days a week of therapy for patients
who have purchased this oprional health insur-
ance. For one thing, the intermedisries’ pre-
sumption that such patients never require
skilled physical therapy on a daily basis is

(Footnote Continued)

s may be required would physical

therapy.
Where & patieat has been under & restorative physical

would not be considered ble and Repeti-
tious exercises to improve gait or maintain strength and
endurance and assistive walking, such as peovided in sup-

b

port for feeble or paticats, are app pro-
vided by supportive pet.onnel. €g. sides or nurung
1, and de not require the skalls of 3 quelified phys-

when

2ny exertise pre-
gram ia which the patient is engaged. Ci '
it s determined thet e further restoration is possible, the

cal therapest,
LN ]
4. Range of Mation Tests. Only the qualified physical

therapist may perform range of motion tests and, therefore,
such tests would constitute physical therspy.

physical therapy program hes beea completed, it would not
be comsidered reassmable and nocemary te the trestment of
the ’s condition and weuld be excluded from coverage
wnder (42 US.C. § 199550 XD)].

C. Application of Guidclines. The fok mnng discwsucn
{lustrates the spplication of the sbove qndehines to the
more common modelities end procedures utilized 1n the
treatment of peticnts:

e

2. Gait Traning. Gait evalustion . 1 traiming furnished

a palient whase ability to walk has been impaired by neuro-
logical, musculsr, or skelets! sbnormality requires the skRis
fied physacal th H

5. k E T whick
must be performed by or under the supervision of the
qualified physicsl therspist .. due either te the type of
ezercise employed or 10 1he condition of the patient would
constitute physical therspy. Range of motwon exercues
require the skills of a quelified physical therapist enly when
they aze part of the sctive (resiment of a speaific disease
which has resulted in 3 Joas or restriction of mabahity (as
evidenced by pliysical therapy notes showing the degree of
motion lost and the degree to be restored) ond such exer
cuses, erther beeause of therr nature (or] the condition of the
pstient, msy only be performed safely and effectively by or
under the supervison of 8 qualified physicsl 1heraput
Genesally, range of motion exerciscs which are not related to
the of a speaific foss of , 2cvion but rather are

of a qusl p L o it
and training cannot reasonably be expected 10 improve
significantly (he Petient’s abihity to walk, such services
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inconsntent with the uncontsn el esumony
of the plamteffs’ medical expests See Foding of
Fact 6 For another, the defendant’s argument
that hartial coverage of a gven <ervice unders
Part B of Meicare somehow foreclowes full cov.
erage of that service under Prt A of Mcdicare
appears to confhict with the regulatory require.
ment that. in determining whether skilled nurs-
ing or rehabilitation services can "as a practical
matter” be provided only by an SNF, “the
availability of Medicare payment for those ser.
vices may not be a factor.” 42 C.F.R.
§409.35(a)

In addition, the Secretary contends that any
conflict.between the plaintiffs’ experts and the
intermediaries with respect to the need of a
given category of patient for daily skilled physi-

cal therapy is nothing more than a “bena fide

professional difference of opinion.” Defendant's
Post-Trial Memorandum at 16 & 2.5. However,
the only evidence offered by the defendant in
support of this proposition, see Tr. 75-76, is
limited to the question of whether coverage
ought to be provided for range-of-motion exer-
cises. The defendant has offered no evidence of
any “bons fide professional difference of opin-
jon” concerning non-weight-bearing therapy,
maintenance therapy, therapy for amputees

are awaiting prostheses or therapy for
patients who can ambulate 50 feet with supervi-
sion. Furthermore, even assuming for the argu-
ment thet some professional difference of
opinion exists with respect to range-of-molion
exercises, the regulations expressly provide cov-
erage for such exercises whenever they are “part
of the active treatment of a specific disease
state which has resulted in a loss of, or restric-
tion of, mobility.” 42 C.F.R. §409.33(cX4).

Finally, the defendant maintains that the
immmﬁnia’ denials of coverage cannot be
characterized as arbitrary because employees of
an intermediary sometimes are available to dis-
cuss individual coverage decisions with ex. ploy-
ees of an SNF. See Finding of Fact 16;
Defendant’s Post-Trial Memorandum at 16-17
& n.S. However, in the absence of any evidence
in the record that these discussions have caused
intermediaries to alter their coverage decisions
in more than isolated instances, see id., the court
cannot find that these occasional informsal com-
munications between SNFs and their
intermediaries afford the plaintiffs the individu.
alized determinations of their eligibility for
skilled physical therapy to which they are enti-
tled under the applicabie regulations.

In order to determine whether the
intermediaries’ improper denial practices vio.
late the Due Process Clause of the Fifth Amend.
ment, the court must apply the balanciug test
enunciated by the Supreme Court 1n Mathews v.
Eldridge, supra, 424 US at 335 That test
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requires the court 1o conader thre distim face
tors

[fhest, the prvate mierest that will he
affected by the oficiai action, weeond, the nisk
of an crsoncous depnivation of such interest
through procedures ustd, and the hisobable
value, if any, of additional or substitule pro-
cedural safeguards; and finally, the Govern-
ment’s interest, including the function
involved and the fiscal and adminisisative
burdens that the additional or substitute pro-
cedural requirement would entail. Sce Arse
mer, supra, 737 F.2d at 221 (applying
Mathews v. Eldridge balancing test in due
process challenge to Secretary’s “presumption
of non-liability” procedure).

The private interest at stake in this action is
highly significant. A denial of a Medicare claim
for physical therapy benefits has important
physiological, psychelogical, and financial impli-
cations for the plaintiffs. See Findings of Fact
17-20. As the Court of Appeals held in Kraemer,
which also involved the denial of Medicare bene-
fits to SNF patients, the private interest in such
cases is particularly great because the costs of
SNF care “can financially cripple all but the

wealthy” in a matter of weeks and “dimin-
;'schrﬁ the probability that a patient could choose
lzgominue receiving medical care.” 737 F.2d at

The risk that the plaintiffs will erroncously be
deprived of their Medicare benefits is great
indeed, as is demonstrated by the high percent-
age of dec’sions denying physical therapy cover-
age that are reversed on appeal. See Findings of
Fact 27-28. In addition, many other patients
with potentially meritorious claims are physi-
cally or mentally incapable of pursuing an
administrative apj See Finding of Fact 29.
See also David v. Heckler, supra, 591 F.Supp. at
1044 (holding that even a 33 percent revers:}
ate established a “substantial” risk that plain-
tiffs would be erroneousty deprived of Medicare
Part B benefits and that “numerous erroneous
determinations [denying benefits] are not
appesled”). It is clear that additional safe-
guards will significantly reduce the risk that
members of the plaintiff class will continue to be
erroneously deprived of their benefits.

Finally, alternative procedural safeguasds
designed to ensure .hat Medicare coverage
Geterminations are made on the basis of the
individual petient’s medical condition and ther.
apeutic requirements, rather than on the basis
of arbitrarv and inflexible presumptions, see
Section 1IC, infrs, will entail no greater “fiscal
and administrative burdens for the govern-
ment than are contemplated by the apphcable
law and scgulations. Fusthermore, these safe-
guards, by ensurning that members of the plain-
uff class receive the medically necessary
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phy al therapy to which they may be entitled
uni..r Medicare, may actually reduce the “fiscal
burdens” on the federal and state treasuries by
enabling more elderly persons to hve indepen.
dently outside nursing homes. Sce Finding of
Fact 17.

Accordingly, for the reasons stated above, the
court concludes that the defendant's practices of
determining el.gibility for skilled physical ther.
apy benefits under Part A of Medicare violate
theD,umwClauuollhcl‘-‘mhAnmd-
ment.

2. The Secretary's Procedures for Reviewing
SNF Coverage Decisions

The plaintiffs |lso°‘cunundb':lhn the s;ic:’-
s * mption of non-liability.” see

iauzol lgm23.24.huumedthesm‘s' initial
determinations of Medicare coverage to be
im biased agsinst the granting of
benefits, In support of this c'aim, the plaintiffs
have offered testimony u;,: some SNF person-
nel have tended in “questionable™ situations to
“err[] always on the side of denying, rather than
allowing™ coverage in order 1o preserve their
“presumption of non-liability.” See Finding of
Fact 24.

The Secretary has since the conclusion olthi}

C Relref

The issuc of relicf has not been extensively
bricfed by the parties 1o this action. However,
the plaintiffs have suggested that the Secrctary
be required to adopt a presumption of Medicare
coverage whenever the paticnt's treating physi.
cisn prescribes a program of daily physical ther-
apy; the Secretary could rebut this presumption,
according to the plantiffs, by offering substan-
tial evidence (bascd cn morc than a “paper
record™) that the services prescribed by the phy-
sician are not covered by Medicare. The court
finds that such a procedure is unsupported by
any statutory or rcgulatory authority and is
likely to saddie the government with “fiscal and
sdministrative burdens” beyond those that
would be appropeiate under the halancing test
of Mathews v. Eldridge; indeed, the effect of
such a procedure could be to permit doctors to

i Medicare benefits without the con-
straints of intermediary review.

Although the p'aintiffs are not entitled to the
that they kave requested, they are enti-

tled to some relief. Accordingly, an order shall
enter declaring mol:ﬁm the li‘men}sed::hria'
improper practices nying claims for physi.
«cal therapy benefits, enjoining the future use of
such practices and instructing the Secretary
propezly to supervise determinations of physical

trial promulgated regulations that teeri
the “presumption of nonliability” effective
ingl Lﬁe‘pllam Isfu cshlagd the Secretary’

3 intiffs' enge to s
“p‘téumpﬁon of non-liability” procedure must
be deemed moot.

It appears that the new regulations have not
eliminated certain other practices that were
criticized by the plaintiffs in connection with
their challenge to the “presumption of non-lis.
bility.” For example, the intrmediaries presum.
ably may continue to eertinize SNFs' awards of
coverage more thorcughly than SNFs® denials of
coverage. See Findings of Fact 22, 23. However,

contains insufficient evidence to per-
suade the court that the Secretary’s current
procedures for reviewing SNF coverage determi-
nations operate in a manner that is impermissi-
bly biased against the members of the plaintiff
class.

Morzver, to the extent that the SNFs may
have feit undue pressure in the past to deny
arguably meritorius claims for physical therapy
coverage, any such pressure is hkely to be
reduced substantially as a result of the remedy
to be provided in this action. It is to this ques-
tion that the court now turns.

therapy coverage made by his intermediaries.
Members of the plaintiff class whose claims
were denied based on practices of the
intermediaries that have been found to be
unsupported by applicable regulations, see Sec-
tion IIB(1), supra, and whe have not prevailed
on appeal, are entitled to reconsideration of
their claims. See genenally City of New York,
suprs, 742 F 2d at 739-740.

The parties shall confer and submit to the
court, by no later than June 20, 1966, a pro-
posed judgment effectuating this decision. The
proposed judgment shall include a description of
the procedure that is to be used by the Secretary
:p reconsidering ths plaintiffs’ claims for bene-

"s.

Conclusion

The court has jurisdiction gver this action
pursuant to 42 USC. §405(g). The plaintiffs
are entitled to judgment with respect te their
challenge to the intcrmediaries’ improper prac.
tices of evaluating claims for physical therapy
benefits under Part A of Medicare. The plain-
tiffs’ challenge to the defendant’s "presumption
of non-hability * has been rendered moot by the
defendant’s termination of that procedure. By

*The plasntiffs, relying on Jones v Califanc, $76 F24 12
(24 Cir 1978), slso r33se an cqual petection claim asserting
that those elderly people who appezl their denials of Medi-
care coverage Litima tely recerve benefits while these who do
not appesl are ly deprved of age Although

135,374
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492 586

no later than June 20, 19806, the parties shall
submit a proposed judgment conssient with this
decision together with any appropriate orders
and supporting mcmoranda

New Developments

10,941

It s so wrdered

!1 35.375) Fifty Residents of Park Pleasant Nursing Home v. Commonwealth of Penn-

syivania.
ia C

D, 1
5 ylval

Ith Court. No. 2905 C.D. 1984, Jan. 10, 1986.

Before: ROGERS, MACPHAIL, Judges. and BARBIERE, Senior Judge.
Medicaid: Level-of-Care Change
Pennsylvania—Notice, hearing, and appeals concerning benefit—Level-of-care

of agency notice.—Even

reduction in the level of case rendered to fifty nursing
reversed si

reducing the residents’ level of care are
recommended reduction were inadequate under

agency regulations forming the basis for the
residents are valid, agency determinations
notices sent to those residents of the

since
both federal and state regulations. First, no reason

was given for the intended reductions in each of the residents” level of care and no specific

regulations supporting the recommendations

were cited. Further, references to the agency'a reguls-

A

tions that were listed in the notice

, not the definitions of

skilied care which were relied upon in making the

of care p
recommendations. Finally, the notice was devoid

of detail and contained no explanation of the basis for ¢%e proposed Jevel-of-care reduction.

See§14,765.15, 14,765.41, 15,632
[Text of Decision)

ROGERS, Judge: This is the appeal of fifty
nursing home residents of the Park Pleisant
Nursing Home (residents) who have been receive
ing lhlftd nursing care under the Medical Assis-
tance Program.! Following an annual inspection,

vanls Department of Public Wel
pection of Care team recom-

DPW sent notices to the residents recertifying
them d. with the dati
The residents appealed this determination, and
two days of hearings were heid at which the

ing officer upheld DPW's recommendations.
The hearing officer’s decision was affirmed by
DPW'a Office of Hearings and Appeals. The
residents filed a request for reconsideration
which was ‘enied by DPW’s Executive Deputy
Secretary. iae residents have filed a petition for
review of the order of recertification, asking us
to remand their cases for reevalulstion because,
as they assert, DPW's procedures were contrary
tolsw and its own regulstions.

The residents first clsine that the DPW regu-
lations which formed the basis for the reduction
in the Jevel of care to them must be invalidated
since "[these) regulations examine only the
treatment and services provided in determining
whether care is skilled or not.” The DPW regu.
Tations classify skilled care services as follows:

1. Skilled Care Services

(a) For an individual service provided to
the recipient to be considered a skilled care
service, the service must:

(i) Be needed by the patient on a daily
basis.

(ii) Be ordered by a physician.

(iii) Require the skills of, and be provided
cither directly by or under the supervision of,
medical professionals.

(iv) Be provided to the patient on a daily
basis.

(v) Be one that can only be provided, asa
practical matter, in a skilled nursing facility
on an inpatient basis.

(vi) Be documented in the recipient's madi-
cal record daily.

(vii) Be included and not excluded as a
skilled care service in the Skilled Nursing
Care Assessment Handbook, S5 Pa. Code
§ 1181, Appendix E II(a).

The residents claim that these criteria do not
aliow for an analysis of the patient’s conditicn
as a whole, which has been found to be necessary
by those courts interpreting a similar provision
defining “skilled nursing facility services" in the
Social Security Act, which states in pertinent
part:

[Tlhe tesms “skilled nursing facility ser-
vices" means services which are or wert

ITitle XIX of the Socra) Security Ace (Mitumanss, 42
US.C §§13961396p. The Medicard program ss & coopers-
tive federalatate arrangement. and states such 83 Peri.

Medicare and Medicaid Guide

sylvanis which choose to periicipate must comply with the
requirements of the Soris} SecUrity Act and regulations

promulgated thereunder
135,375
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CENTER FOR MEDICARE ADVOCACY. INC
PO BOX 171
SOUTH WINDHAM, CONNECTICUT 06266
(203) 4567790
ATTC]INEYS COMPUTER SPECIALISTS

CHARLES C HULIN LARRY $ GLATZ
JUDITH STEIN HULIN DONNA H MICKELSON

LEGAL ASSISTANTS
ELISABETH W DYJAK
JOAN B KATZ
JACQUELYN M SMITH April 21, 1987

Senator John Melcher, Chairman

United States Senate Special Committee on Aging
G~33~Dirkson Office Building

Wwashington, D.C. 20510

Attention: -David Schulke

Dear David:

Thank you for your kind note involving the January 13, 1987
judgement in Pox v, Bowen. I include a copy of the judgement

here, together with a brief memo describing its significance.
Let me know how I can assist further. - ,

Your t[uly

1 V

: J}*\‘v
Ché{_l/es c. 1lin
Attorney at Law

CCH:ewd

Enclosure
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MEMORANDUM RE: SIGNIFICANCE OF THE JUDGEMENT ISSUED IN EQX V,
BOWEN ON JANUARY 13, 1987.

Jose A, Cabranes, U.S. District Court uvudge for the District of
Connecticut, has issued a detailed Juddement to effectuate the
Memorandum of Decision and Order entered in Fox.v. Bowen, (Civil
Action No. H~-78 541) (JAC), on April 23, 1986. 1In the April 23rd
Memorandum, Judge Cabranes ruled that the Medicare
administration's practice of arbitrarily denying Medicare skilled
nursing facility coverage to Connecticut's residents requiring
daily 'physical therapy treatments violates the Medicare statute
and regulations and the due process clause of the United sStates
Constitution.

The recent Judament, filed on January 13, 1987, provides for both
retroactive and prospective relief. Every living member of the
pPlaintiff class, i <luding those patients denied Medicare nursing
home coverage as early as October 1978, will be notified of the
Court's ruling by first-class mail, and offered the opportunity
to request a good-faith, individualized redetermination of their
entitlement to coverage, free from the arbitrary rules of thumb
and presumptions formerly used by the federal goverrment to deny
benefits.

In its Judgment the District Court provides for the appointment
of a Special Master to oversee Medicare's nursing home coverage
determination process. Subsequent to the entry of the Juddgement,
the Court appointed yale Law School Professor Robert A. Burt to

* be the Special Master. Professor Burt will conduct a training
seminar for all Connecticut intermediary «~d provider personnel
during which he will explain the rulings of the court, including
the requirement that beneficiaries receive an individualized
assessment of their entitlement to skilled nursing facility
benefits.

Following the completion of the training seminar, Professor Burt
will receive copies of all redeterminations issued by Medicare
fiscal intermediaries for members of the Plaintiff class
(Connecticut residents who received daily physical therapy
treatments in skilled nursing facilities), as well as copies of
all initial coverage determination issued by skilled nursing
facilities during a six month trial period. In addition,
Professor Burt will undertake an in-depth analysis of randomly
selected cases on a sample basis to determine whether the rulings
of the Court have been properly implemented. This analysis will
include examination of the actual medical record in the sample
cases. Professor Burt is also empowered to interview patients,
nursing home personnel, and attending physicians, concerning the
sample cases he selects.

After the six month trial period is completed, Professor Burt
will report to the Court concerning whether the government has

Q
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reformed its decision-making process so that patients receive
individualized assessments of their entitlement to coverage made
in accordance with the Medicare statute and regulations.

Inplementation of the new Judgment in Eox should have
revolutionary implications for patients seeking Medicare skilled
nursing facility coverage. The Health Care Financing
Administration, the federal agency which administers the Medicare
program, will be required to disclose the decision-making process
in hundreds, or zvzn thousands of cases. If the coverage
decisions rendered are arbitrarily unfair {as they have usually
been in the past) that fact will be clearly revealed to the
Special Master and to the Court. If the Health Care Financing
Adminstration fails to reform its decision-making process,
further, and more drastic, court remedies are likely.

Aruitoxt provided by Eic:
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13,1 14 New Developments NERRE Y

[936,030] __Blanche Fox, Representative of the Estate of Walter Fox, et zl. v. Bowen.
US District Court. District of Connecticut Civ No H-78-541 (JAC), Jan 13, 1987

Madicare: Entitlement to Physical Therapy Services

) Medicare Part & coverage—Extended care service—Skilled physical therapy—Suffi-
ciency of coverage.—Inacmuch as it was previously determined that the Secretary of HHS and his
agents acted illegally by arbitranly denying Med:care skitled nursing facility benefits to patients
receivin g daily physical therapy treati.ient between October 1978 and April 1986, the Secretary
must gi.:nt retroactive and prospective ielief to the class of beneficianes involved Therefo,e, the
Secretary must give written notice to all living members of the beneficiary class of their nght to
request that their claims for Medicare skilled nursing facility benefits be redetermined. In addition
to a personalized notice by first class mail, the Secretary must publish a generalized notice to the

- beneficiagyclass in five newspapers or other publications having general distribution within the
State of Connecticut, at least two of which must be publications whose target sudiente is the clderly.
Further, the Secretary must provide written notice to all providers and intermediaries of the
judgment of the court, and a special raaster 1s appornted to assist :n admsnistering and evaluating
the rehef herein ordered

See § 1325
Fecr a related matter between these same parties, see 1986-2 Transfer Binder§ 35,374.
[Text of Judgment} 1 Retroactive Rele. To The Plzintiff Class
The court  reby eniers the following judg- A. The defendant will give written notice to

ment to effzc.uate the Memorandum of Deci-  ali living members of the plaintiff class of their
sion and Order entered in this case on April 23,  night to request that their claims for Medicare
1986 skilled nursing facility benefits be redetermined
The precise method of notification (including,
but nol hmited (o scparate notice, or notice

# We express no opinion concerning Woodstock's . yro
cess argument We leave 1t to the distnict court ta consider

that issue i the first instance
.

1' 361030 ©1987. Commerce Clearing House, Inc.
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incloded as part of a pertodic Medare Pan B8
nottce) i~ left o the defendant’s discretion, pro-
vided, however, that such notice be by first class
mail and contain a response sheet and a
stamped, sclf-addressed envelope to facilitate
reply.

B. In addition to the personalized notice
descnibed above, the defendant will publish a
generalized notice to the plaintiff class in five
newspapers or other publications having genera}
distnbotion within the State of Connecticut, at
least two of which most be poblications whose
larget aodience is the elderly

C The nouce to plamtiffs deseribed ahove
shall inform plantiffs that

1 The Unned States Distriet Court in Fox v
Bowen, Civil Acuion No H 78-541 (JAC), has
determined that the Secretary of Health and
Homar Services and his agents have acted ille-
xally brtwesn October 1978 and Apnil 1986 by
artatranly denyving Medicare skilled norsing
iaahty benefits to patients receiving daily phys-
wal therapy treatments

2 Any Connccticot resudent who was denied
Medicare shilled norsing facility benefis
hetv.een October 1978 and the present despute
hiz or her receynt of dailv physieal therapy
treatments, 1~ a member of the plannff clas,
and 1~ ennitled to have his or her claim redeter-
mincd hy the defendant

3 Anv member of the plamuif class, or his or
her representatine, desining soch a redetermina.
tn shoold ndicate that fact on the response
sheet enclosed with the notice, and retorn the
response sheet to the defendant in the _self-
addressed envelope enclosed

D The response sheet shall ind:cate the plain-
Lf’s name and address, the name of the skilled
norsing {acility and the dates of skitled norsing
facility care at issuc

E In making the redetermination, the defen-
dant will ensore that every plantiff receives an
individoalized assessment of his or her entide-
ment 10 Medicare ~halicd nursing faciity cover-
age i accordance with the Memorandom of
Decasion isxoed by the court on April 23, 1986
Specsneally, the defendant will adhere 1o the
followang norms

I The defendani will nut employ arbizran
presumptions of roles of thomb an order to rdeny
coverage, soch presumptions inclode the defen-
dant's pracuce of denying «killed nursing facil.
Uy (overdge

S W palienis roguining aantenanac the ragn

h tor nen waght beanng therapv adimms.
tered o tractore patients,

¢ for pasaine tanze of motion™ acinaties,

Medicare and Medicaid Guide
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4 for paticnts who tan ambolate 50 fect with
AUpervISon,

¢ for ampotees who have not been fitted wita
prostheses,

f for those patients who require daily skitled
physical therapy for a period in excess of two
weeks

2. The certification and orders of the attend-
ing physician will be given doe consideration. In
any redetermination where the defendant dentes
Medicare skilled noursing facility coverage
despite the attending physician's cerufication
and order that daidy physical therapy be green,
the defendant shall describe with particolanity
why the care involved v not covered by the
Medicare program

F Copes of all redetermmmation decisions
shall be sent to plamuffs’ counsel, and to the
spectal master deseribed in Section 1T C below

11 Prospecuve Rehief

A The defendant wall provir . wnitten notice
to ail skilied nursing facshity p oviders (“provad-
ers”) of services and all intermediaries, inform.
1ing them that

1 The United States District Court 1n Fox v
Bowea. Civil Acion No H 78-541 (JAC), ha:
determined that the Secretary of Health and
Homan Services and hus agents have acted alle.
gally between Ociober 1978 and 1986 1n arbi-
tranly denying Medicare skilled norsing facility
benents to patients recenving daily  phyical
therapy treatments

2 In making such determinations, providers
and intermedianes shall henceforth ensure that
every plaintiff reccive an individualized assess.
ment of his or her enut’»ment to Medicare
skilled norsing concrage Specdically, providers
and intermedsances will adhere to the following
norms

a Providers and mtermedianes wiil not
employ arbitrary presumptions or roles of
thumb to deny coverage, such presumptions
inddode providers' and termediares’ prac
uce of denyang shatled noraing actinty cover
aee

1 to paucnts reqouining maintenance therapy,

2 for non-wewht hearing therapy admuns.
tered to fractore patients,

3 fur passne rangc of motion ' actinatis,

4 for patients why can ambolate 50 feet with
sopervision,

3 tor ampots -~ whe have not boon nied with
prostieses ane

O tor thox. patients whu rogorg dhaedy skalkod

phyvaical thorapn far o peeid 10 excess ot two
weeks

f 36.030




<

wr

13,116

b The cortcation and wrgces o the aiend
s phy sicnen waill be v e aue cmsderanen in
any detcrmination whore the provider or mter-
medar. demes Mddicare skilled nurang facilics
caverige despate the attending physician’®s certs-
fication and order that dalv phivacal therapy
be given, the provuder or intermediary shall
descnthe with partcalanty why the care
mvolved s not coverad b the Mudicare jirg
Rram

3 Providers will supply the speaal master
deseribed  below  with copies of all coverage
determination notices taather demal notices or
claims for coveraged sssued by providers fur
inembers of the plantifi clas In addition, the
providers will supply the special master inevery
case with an information <heet containing the
patent’s prmary and secondary diagnuses, and
inkhcaning the frequency of phyacal therago
treatments ordered by the patient’s attending
phyaican

B e court shall appennt 4 speaal masicr te
assist e administermg and aoalgating the reliet
provdud hy this Judgmont On or befare the
15th day followany the datc o1 the Judgment,
the parties shall submat oy or separatedy,
the names and qualifications of indivaduas wel
ing o undertake the duties of specias master
spreried i this Judgment Aiter such nomina-
tions by the parties the court shali assue an
Order appointing a specral master

C. The special master shall have the following
dutics

1 The spectal master shall conduct a2 seminar
jor all intermediary and provider personnel 1n
Cunnecticut At the seminar, the special
master will explain the rulings of the court,
including the requirement that all members
of the plamuff class recene an individuahzed
assessment of thor enutlement to skilled
nur«.ng iaality benefste

2 The special master wall receive cupes of all
shilled nursing fachty coverage determina-
tion notices (eather denial notices or claims for
coverage) issued by providers for members of
the plannff class, together with the addi-
tional information ~ct forth in Section
TiAx3rabn e

3 The specrat master will choose 3 randon
sample of claim denrals tor further analvers

New Developments 1
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sueh method ot sclection amd trequency
thucor 1o e at the reasenable diserction of
the speral masier Far purposes of such fur
‘her analysis, the speeal master will obtain
pies of the pertinent medical record and, at
Jis o her diserction, may nterview personncl
i the provider, the plamnuff involved, and the
attending phvsician, as appropriate, to deter-
mine whether plunuffs are receving the snds-
vidualired determinations calied for by this
Jurdgme at and other rufings of the coust

4 The special master will recewve copies of all
redetermination decisions, as set forth in Sec-
tion Bt F) alrove

3 Al dix unicntary matenal coliected by the
specsal master will he made avaitahle for
tnspection hy the parties

6 Afier the special master has cullected the
infurmation spr cifted above for a penod of sic
monthbs, the special master will suhmit a for-
mal written report te the court, with copies to
counse!  duarhimg the special masier's find-
ings, which shall nclude the proportion of
grants and denie s of Medicare coverage for
planufis recenng daly  physicial therapy
treatments (with rospect to redetebminations
n a~cordance with Section 1 and determina-
toas with respect to Secuon 1), and stating
whether, an the special master's opinion, the
planuff class as a whole is receving individu-
alized determinations as called for by the
rulings of the court !

D After receipt of the special master's writ-
ten report. he court will schedule an eviden-
tierv heanng at which the special master will be
available for examination, if requested by eisther
or both of the partics or hy the court After such
hearing, the court may 1ssue such further orders
as are appropriate or necessary n the crrcum-
stances

E The special master shall be compensated
for services at the rate of $40 per hour, such
compensation 1o be included n recoveradle costs
under Fed R Civ P 340d), In no cvent shall
COMPLANNTON (A the amount of $5.000

It 1s soordercd

{£36.031] GAO Report on the Needs of the Elderly in Relation to Rising Federal Coats.

General Accuunting Office Report Noo GAOYHRDRO 135 Scptember 30 1986 Suhject
*Mecung 1he Neerds of the Elderhy While Responding 1o Risingg Feacral Costs

Medicare/Mcdicaid. Elderly Needs and lHealth Care Costs

Medicare and Medicaid—Health care costs of the elderlyv—Catastrophic iliness insur-
ance ~-Oh o1 the ROV severad - cars programs tor the ddisiv coold come under mcrcasing review

136,031

« 1987, Commerce Ciearing House, inc
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Mutual ten §
7Omaha.

People you con covat on..

March 13, 1987

The Honorable John Melcher

U. 5. Senate

Room G-233 Dirksen Senate Office Building
Washington, DC 20510

RE: January 26, 1987 Hearing -
U. 5. Senate Special committee on Aging

Dear Senator Melcher:

Because of the delay in getting a copy of the Harvard Report and its
length, it has been some time since I promised to supply you with
nome information. But first of all, we want to thank you for the
opportunity you gave the health insurance industry to contribute to
yoir committee's examination of the catastrophic health insurance
needs Of the elderly.

The following information is in response to ysur request:

1. A copy of the National Association of Insurance Commissioners'
nodel act regarding standards for long~term care policies along
with a drart model regulation implementing this model act. The
xmodel act has been finalizsd by the NAIC while the model regula-
tion is in the process of being reviewed by the NAIC.

2. Some information regarding long-term care policies currently
available. This information was gathered by an industry advisory
conmittee as a part of their report to the NAIC which addressed
the market davelopment of long~term care insurance.

3. A copy of the Buyer's Guide for Medicare supplement policies.
This Buyer's Guide is required to be given to purchasers of
Medicare Supplement policies.

4. A copy of a page out of a paper developsd by Carol Kelly,
formerly of H.H.S8. which provides some information regarding the
affordability of long-term care insurance for the elderly. It
should be noted that her paper assumed 2 premium of $450 per
year. The reasonc that this premium is considerably lower than

ANiioted Compamles: Ureed o2 Orrana 8 Omaha nderrrwty 8 Omaba Property and Crsuatty 8 Comparson Le hsueance

Omaha Fruncidd Ufe Inwsance Company 8 Tele-Trp Company 8 Comteuton Insurance Compary of Canada
[ ] mmmwunw»ymumuomrmnmwmm5wnmm
I, Fvestment Bankers B Mutudl of Omata Internatona! Ltd London, Engiand @ Urted World Ufe aurance Curpany
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the $1,200 which is mentioned later in this letter are because
it represents the premiun at age 65 as opposed to the premium
for the compozite of all ages above 65, benefits are limited to
$40 per day as opposed to providing for full charges, and
benefits are l1imited to care received in a skilled nursing
facility.

Additional insight regarding affordability of private long-term
care insurance is gained by comparing an average premiuz (e.q.,
$1,200) with income figures contained in "Aging America, Trends
and Projections® prepared by your committee. For example, page
41 shows that the median income in 1984 for persons age 65 and
over was $7,349. Table 3-1 graphically displaye distributions
by level of income and I presume that more definitive data was
available to support this graph. I am also attaching a table
which shows a distribution of income by size, age, and sex for
1983,

You also asked for some inf-~—ation regarding the cost or long-term
care insurance, especially i. there was a spend-down deductible
provision. 1In response, I have gathered some information which
night be helpful in giving you a rough idea of the costs involved.

The figures that I found are for the year 1984. These figqures show
the following expenditures in 1984 for peorle aged 65 and over for
nursing home charges:

Total MArges . . « « « « « &+ & o o s s+ + + » $25,205,000,000
Portion Paid by Patients (out-of-Pocket). . . . 12,569,000, 000
Portion Paid bv Private Insurance

and Other Private Sources. . . . . 469,000,000

Portion Paid by Medicare. . . . . . . 535,000,000
Portion Paid by Medicaid. . . . . . . .. . . . 10,418,000,000
Portion Paid by Other Govt. Programs. . . . . . 1,110, 000,000

Since there were approximately 28.5 million persons over age 65 in
1984, this means that the total cost of nursing home care per person
over age 65 was approximately $880 in 1984. Since the average cost
per stay in a nursing home was around $22,000, a $2,000 deductible
would still leave $20,000 out-of~-pocket. In other words, it would
reduce the cost that would have to be zet by some insurance program
by 2/22 or 9%. Since the cost per person was $880, a $2,000 deductible
would reduce this to $800. This means that an average insurance
prenium to cover nursing home costs after a $2,000 deductible would
cost $800 for claims and possibly another $400 for marketing and
adninistrative expenses, making the total premimm $1,200.%* This is
a rough estimate of the average premium if all 28.5 million partici-
pated in a program that paid 100t of charges in excess of $2,000
without limit. Actually, premiums wnuld probably vary by age at
issue and reflect the impact of some underwriting selection and
limitations on daily benefit levels.

*This is for individual insurance. Group policies would involve
lowver expenses and premiums.

Q 15
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All of these figures are based on 1984 data and would have to be
adjusted upward for the inflation that has taken place since that
time.

I have reviewed the Harvard report entitled "Medicare: Coming of
Age, A Proposal for Reform” and find that it discusses many avenues
for controlling Medicare costs that call for zdditional analysis and
possibly testing of their practicality. Here, increasing price
cospstition among providers might have been included.

Regarding proposed changss in Medicare's benefit structure, I
believe they may have overlocked the fact that the vast majority of
the elderly have supplemental insurance via private plans or Medi-~
caid. * Further, their suggestion that Medicare be expanded to cover
annual physical exams should be supported by studies of their impact
on health rather than assumptions. Also, the statement that private
Medicare Supplement plans duplicate Medicare benefits is false as I
stated at your hearing.

I believe their concerns regarding the viability of private long-
term care insurance are unfounded. FPirst, their statement that
younger citizens are unwilling to purchase such insurance is not
supported by any study and is made at a time when citizens have
misunderstandings regarding Medicare benefits for this care.
Second, private plans cover home health care contrary to their
statement. FPinally, the report overlooks the funding of private
insurance on a group basis which entails minimal administrative
expense.

One final observation is that the report doas not make suggestions
that would help the aged file claiams under the Medicare program.
From personal experience, I suspect that few of the elderly under-
stand thr clsim filing system and this creates problems for them.
one solu ..on would be to require all providers to file the claims

for their Medicare patients.

Senator Melcher, again we appreciate the opportunity to present the
views of the health insurance industry and want you to know that you
should feel free to call on us if we can be of further service in
this matter.

Sincerely yours,
ot I

fobert B. Shapland

Vice President and Actuary

028718/mm
Encls.




ATTACHMENT FIVE

Draft: 12/9/86
LONG-TERIt CARE INSURANCE MODEL ACT

Tsble of Contents

Section 1. Purpose

Sﬁction 2. Scope

Section 3. Short Title

Section 4. Definitions

Section S. Limits of Group Long Ters Cere Insurence

Section 6. Disclosure eand Performance Standards for Long-Term Cere
’ Insurance

Section 7. Administrative Procedures
Section 8. Seversbility

Section 9. Effective Date
$sction 1. Purpose

The purpose of this Act is to promote the public interest, to promote the
sveilsbility of long-term care insurance policies, to protect epplicents
for long-term care insurence as defined from unfeir or deceptive ssles or
enrollment practices, to establish standards for long-term csre insurance,
to fecilitste public wunderstending and compsrison of long-term cere
insurance policies, snd to fecilitste flexibility and innovstion in the

development of long-term care incursnce coversge.

Comments: The purpose clsuse evidances legisletive intent to protect the
. public while recognizing the need to permit flexibility snd fnnovetion with
respect to long-term cere insursance coverege.

Section 2. Scope

-2-
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The requirements of this Act shell spply to policies delivered or issued
for delivery in this stste on or sfter the effective dete of this Act.
This Act is not intended to supersede the obligetions of entities aubject
to this Act to comply with the substsnce of other spplicable insursnee lows
insofer @8 they do not conflict with this Act, except thet 1lsws :nd
reguletions designed snd intended to spply to medicsre supplemeant insurence
policies shall not be epplied to long-term care insurence. A policy which
is not sdvertised, merketed or offered ss long-term cere insurance or
nursing home insursnce need not meet the requirements of this Act. This
Section mekes clasr thet entities subject to the Act must continue to
comply with other spplicsble insurence legislstion not in conflict with
this Act.

Section 3. Short Title

This Act mey be known end cited es the “Long-Term Csre Insurance Act."

Comments: This section is self-explsnatory.

Section 4. Definitions

Unless ths context requires otherwise, the definitions in this section

spply throughout this Act.

A.  "Long-Term Csre Insurance” mesns sny insurence policy or rider
sdvertised, merketed, offered or designed to provide coversge for
not leis then 12 consecutive months for esch covered person on &n
expense incurred, indemnity, prepaid or other besies, for one or

more neceszery or medicslly necesssry disgnostic, preventive,

3=
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therapeutic, rahabilitativa, maintenance, or pareonal ceare
sec.izas, provided in a setting other than en scute care unit of @
hoepital. Such tarm includes group and individusl policies or
riders whether i{ssued by insurers, fraternsl benefit societies,
nonprofit heslth, hospital, and medical service corporations,
prapaid health plans, health maintensnce orgenizetions or 8&ny
similsr organizetion. Long-~term care insurance she 1 not include
any insurance policy which is offered primarily to provide bssic
Medicare supplement coverage, basic hospital expense coverasge,
besic medicsl-surgical expense coverage, hospital confinement
indemnity coverage, major medical expense coversge, disasbility
income protection coversge, accident only coverage, specified
disesse or specified sccident coverage, or limited benefit health

coversge.

"“Applicant” meeans:

in the case of an individual long-term core insursnce policy,

the person who seeks to contract for benefits, and

in the case of a group long-term cere insurance policy, the

propoeed certificate holde-.

Certificate” means, for the purposes of this Act, any certiricste

issued under a group long-term cara insurance policy, which policy

has been deliverad or issued for delivery in this state.

vcommiesioner” means the Insuranca Commissioner of thie stste.
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Drefting Note: Where ths word “Cosmissioner” eppsars in thie Act, ths
Sppropriste designstion for ths chief insurence supervisory officisl of the
ststs should be substitutsd.

E. "Broup long-term csre insursnce" mesns e long-terx csre insurance

policy which is delivered or issued for delivery in this stste snd

issusd to:

(1) Ons or more employers or labor orgsnizetions, or to s trust
or to the trustees of @ fund established by one or more
employers or labor orgsnizstions, or e combination thereof,
for employees or former employees or 8 combination thereof or
for members or former members or e combination thereof, of

the lsbor orgsnizstions; or

(2) Any professional, trede or occupational associstion for its
members or former or retired members, or combinetion thereof,

it such associstion:

(e) 1Is composed of individuals all of whom are or were

ectively sngaged in the same profession, ¢trade or

occupstion; and

{b) Hes been msintained in good faith for purposes other

then obteining insurance; or

Aruitoxt provided by Eic:
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An sssocistion or to s trust or to the trustee(s) of ¢ fund
esteblished, creswted, or mainteined for tha benefit of
members of one or more sssocistions. Prior to edvertising,
merketing or offering such policy within this stete, the
sssocistion or essocistions, or the dpsurer of the
essocietion or essocietions, shell file evidence with the
Commissioner that the sssocistion or sssociations have at the
outset @& minimum of 100 persons end have been organized and
maintained in good ¢sith for purposes other than thot of
obteining 1ﬁsurlncc; hsve beer in ective existence for at
lesst one year; end have a constitution snd by-1lsws which
provide thst (i) the sssocistion or sssociations hold regular
meetings not less then snnually to further purposes of the
members, (11) except for credit unions, the essocistion or
sssocistions collect dues or solicit contributions from
nembers, snd (iii) the members have voting privileges and
representation on the governing board end committees. Thirty
(30) deys sfter such filing the essociation or essocietions
will be deemed to setisfy guch organizationsl requirements,
unless the Commissioner makes & ?inding thet the associstion
or associetions do not satisfy those orgsnizstional

requiremsnts.

A group other then as described in gubsections E(1), E(2)

end E(3), subject to e finding by the Commissioner that:

(e} The iesusnce of the group policy is8 not contrery to the

best interest of the public;
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{b) The issuance of the group policy would result in

sconomies of scquisition or sdministration; snd

{c) The benefits sre reasonable in relation to the premiums

chargad.

F. ‘Policy" meens, for ‘)¢ purposes of thil.Act, any policy, contract,
subscriber sgreement, rider or endorsement delivared or issued for
delivery in this state by an insurer, frsternal benefit society,
nonprofit heelth, hospitel, or medicsl service corporstion, prepaid
health plen, health maintenance orgenization or eany similar

orgenizeation.

Drafting Note: This Act is intended to spply to the specified group eand
individual policies, contracts, snd certificatea whether 4issued by
insurers, fraterntl benefit societies, non-profit heaelth, hospital, snd
medical sarvice corporations, prepaid health plans, health meintensnce
orgsnizations, or 8ny similar organizetion. In crder to include such
orgsnizations, esch state should identify them in sccordence with its
ststutaory terminology or by specific statutory citation. Depending upon
stote lsw, insursnce depsrtment jurisdiction, and other fectors, separste
legislation may be required. In any event, the legislation should provide
thst the particular terminology used by these plans wnd orgenizations mey
be substituted for, or added to, the corresponding terms used in this Act.
The tary "regulstions” should be replaced by the terms 'rules eand
ragulations' or “rules” as may be sppropriste under state law.

The definition of "long-term csre insursnca” under this Act is designed to
sllow maximum fiexibility in benetit sccpe, intensity and level, while
essuring that the purchaser's ressonsble ¢xpectations for a long-term cere
insurance policy sre met. The Act is intended to0 permit long-term csre
insurance policies to cover either disgnostic, preventive, therspeutic,
rehabilitative, maintensnce, or personal csre sarvices, or any combination
thareof, and not to wandste coversga for aach of these types of services.
Pursusnt to the definition, long-torm care insurance may be either & group
or individusl insurance policy or 8 rider to such s policy, e.g., life, or
sccident snd sickness. The langusgs in the definition concerning "other
thesn sn scute care unit of s hospital" is intended to sllow payment of
benetits when 2 portion of 8 hospital has been designated for, and duly
1icensed or certitied ss 8 long-term care provider or swing bed.

-7~
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Section §. Linits of Group Leng Term Care Imurance
No Sroup Long Tarm Cere Insurence Coversge mey be offered to ¢ resident
of this state under e group policy issued in enother etete to s group
describad in E(4), unless this state or enothsr etete heving ststutory
end reguletory Long Term Care Insursnce requirements substentielly
eimilsr to those sdopted in this etste has mede ¢ determinstion thet
euch requirements heva Seoen met.

Saction 6. Disclosure end Performence Standsrds for Long-Term Csre

Insurance

A. The Commissioner mey sdopt reguletions that include stendsrds for full
snd “~ir disclozure setting forth the manner, content, and required
disclosures for the sale of long-term csre insursnce policies, terms of
renewsbility, 4initiel end subsequent conditions of eligibility,
nonduplicstion of coversge provisions, coverage of dependents,
pre-existing conditions, terminstion of {nsurence, probstionsry
periods, 1limitstions, exceptions, reductions, eliminstion periods,

requirements for repl=cement, recurrent conditions, snd definitions of

terms.

Comments: This subsection permits the sdoption of reguletions establishing
disclosure standsrds, renewebility end eligibility terms snd conditions,
nd other performance requirements for long-term care insursnce.
fagulstions under this subsection should recognize the developing and
uniqus nsture of long-term cere insursnce snd the distinction between group
ond individusl long-term csre insursnce policies.

B. Mo long-term cere insursnce policy msy:

(1) Be cancelled, nonrenewed, or otherwise tarminsted on the
grounds of the mge or the deterioretion of the mentel or
physicel health of the {nsured individuasl or certificete

holder; or,

Q. I63
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(2) Contain s provision establishing s new waiting period in the
event existing coversle is converted to or repleced by & new
or other form within the same company, except with respect to
sn incresse in benefits voluntarily selected by the insured

individual or group policyholder.

€, Pre-existing Conditien:

(13 No long-term care insurance policy or certificate ghall use »
definition of ‘“pre-existing condition" which s more
restrictive than the following: Pre-existing condition meens
the existence of symptoms which would cause an ordinerily
prudent person to seek disgnosis, care or trestment, or @
condition for which medicel advice or treatrent wes
recommanded by, or received from s provider of health care
services, within the limitstion periods specified in (e) and

(b) below:

(a) © months preceding {+ effective dete of coverage of an
insured person who {s €5 years of age or older on the

effective date of coverage; or

(b) 24 months preceding the effective date of coverage of an

insured person who is under age 65 on the effective date

of coversge.

-9-
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(2) No long-term care insurence policy mey exclude coversge for 8
loss or confinement which 18 the result of e pre-existing
condition unless such loss or confinement begins with the

periods specified in (a) or (b) below:

(a) 6 months following the effectivo date of coverage of an
insured purson who is 65 years of sge or older on the

effective date of coverage; or

{(b) 24 months following the effactive date of coverage of on
insured person who is under 65 on the effective date of

coverage.

(3) The commissioner may extend the limitstion periods set forth
in subsections S(C)(1) and (2) ebove as to specific age group
categories in specific policy forms upon findings that the

extension is in the best interast of the public.

(4) The definition of 'pre-existing conditic. tes8 not prohibit
sn insurer from using 8n applicetion ¢or .ssigned to elicit
the complete heslth history of an spulicant, s8nd, on the
basis of the answers on that spplication, frow underwriting

in eccordence with that insurer's established underwriting

steandards.

Comments: The definition o? pre-existing conditior is consistent with the
requirement of Section 5 of the NAIC Model Regulation to implement the
Individusl Accident @ond Sickness Insurance Minimum Standards Act.
Companies now selling long-term care insurance generally use much shorter
pre-existing condition pe-iods than those authorized, in psrt for business

-10-
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snd competitive ressons. It is not tnticipated that competitive forces
wvould permit significant lengthening of such periods.

D. Prior Institutionalizetion:

No long-term cere insurance policy which provides benefits only
following ingtitutionalizetion shall condition such benefits upon
~dmission to e fecility for the same or related conditions within

¢ period of less then thirty (30) days after discharge from the
institution.

E. The Commissioner may adopt reguletions estsblishing loss ratio
stendards for long-term care insurance policies provided that a
specific reterence to long-term care insurance policies ig

contained in the regulaticn.

F. Right to Return - Free Look Provision:

(1) Individual long-term care insurance policyholders ghall have
the right to return the policy within ten (10) days of its
delivery and to have the premfum ,efunded {f, after
examinstion of the policy, the policyholder is not sstisfied
for any resson. Individual long-term care insurance policies
shall heve @ notice prominently printed on the first page of
the policy or ettsched thereto steting {n substsnca that t*y
policyholder shall have the right to return the policy within
ten (10) deys of its delivery end to heve the premium
rsfunded 1f, after exeminstion of the policy, the

policyholder is not satisfied for eny rsason.

11—
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{2) A person insured under e long-term cars insursnce policy
issued pursusnt to s direct response within thirty (30) days
of its delivery and to hsve the premium refunded if, efter
examination, the i{nsured person is not sstisfied for any
resson. Long-term care ingursnce policies issusd pursusnt ‘o
8 dcirect response aolicitetion shsll have & notice
prominently printad on the first page or attached thereto
steting in substsnce thst the insured person ahall have the
right to retvrr the policy within 4hirty (30) days of {its
Zealve’y and to have the premium refunded {f efter
examinstion the insured person is not setisfied for eny

reascn.

An outline of coversge shall be delivered to an spplicant for an
individual long-term care insurance policy at the time of
application for sn individvil policy. In the cese of direct
response solicitetions, the insurer shell deliver the outlire of
coversge upon the mpplicent's raquest, but regsrdless of request
shell make such delivery no leter trar &t the time of policy

delivery. Such outiine of coverage shell include:

(1) A description of the principel benefits and ccverage provided

in the policy;

{2) A stetement of the principsl axclusiors, reductions end

limitations contained in the policy:

~12-

RIC

1 6 "



164

13-

E. Affordability of Long Term Core Insurance

The potential affordability of long terin care insurance to the elderly has been
projected by ICF, iAc. in a study performed under contract to the DHHS Office of

the Assistant Secretary for Planning and Evaluation (1985). Based on data from the

Census Bureat's 1981 Current Population Survey, ICF, Inc. estimated that between

§7-31% of elderly a;gd 65-69 could potentially afford to purchase & long term care
policy similar to that currently being offered by Fireman's Fund. The estimated
cost of such a policy if purchased at that age wouid be $450 per individual per year.
The lower bound of the estimate is based on the assumption that this cost would
woreezat less than 5% of cash income annually for those elderly having at least
93,000 in assets. The upper bound represents those elderly having at feast $3,000 in
assets for whom such premium payments wovld represent less than 10% of . ual
cash income. On behalf of the Brookings Institution, ICF is currently updating its
analysis of the elderly’s available income and assets in relation to need for long

term care services using data from the 1582 Long Term Care Survey. These

analyses should provide valuable indicators vf the potential for adverse selection on

the part of the elderly who have the financial means to purchase LTC insurance.

F. Elderly's Interest in Long Term Care Insurance

Finally, 8 number of data sets arc available which provide information on the
elderly’s interest in and motivations for purchasing LTC insurance. One such
dataset whose existence is not widely known consists of a nationwide survey of
2016 non-Institutionalized Medicare beneficiaries conducted i~ October, 1982. (La

Tour et. al, in press.) Respondents were given standard HCFA descriptions of
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Section 7. Administrative Procedures

Regulations adopted pursuant to this Act shell be in eccordance with the
provisions of (cite section of state insursnce code relating to the
sdoption and promulgation of rules and regulations or cite the state's

administrative procedures act, if sppliceble).

Comments. This section is self-explanutory.

Section 8. Saverability

If sny provision of this Act or the applicetion thereof to any person or
circumstance is for any reesson held to be invalid, the remainder of the Act
snd the application of such provision to other persons or circumstances

shall not be sffected thereby.

Comments: This section is self-explanatory.

Section 9. Effective Date

This Act ghall be effective (insert date).
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NAIC LTC ADVISORY COMMSTTEE
EXPOSURE DRAFT

LONG-TERM CARE INSURANC. MODEL REGULATION
DECEMBER 7, 1986

|

Purpose

Authority

Applicability and Scope
Definitions

Policy Definitions and Terms
Policy Practices and Provisions
Required Disclosure Provisions
Requirements for Replacement
Optional Rating Provision

]

E

protect applicants for long-term care insurance as defined from u~fair or
deceptive sales or enrollment practices, to facilitate public understanding
and comparison of long-term care insurance coverages, and to facilitate

flexibility and innovation in the development of long-term care insurance.

Section 2. Authar

This regulation is jssued pursuant to the authority vested in the Commissioner
under (cite actions of law enacting the NAIC Long-Term Care Insurance Model
Act and esublishing the Commissioner’s authority to issue regulations).
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Section 3. Applicabili LS

Except as otherwise specifically provided, this regulation applies to all
long-term care insurance policies delivered or issued for delivery in this
mte'm or after the effective date hereof, by insurers, fraternal benefit
societies, ncaprofit health, hospital and medical service corporations,
prepeid health plans, health maintenance organizations and all similar

organizations.

Drafting Note: The regrlation, like the Model Act, is intended to apply to
policies, contracts, subscriber agreements, riders and endorsements whether
issued by insurers, fraternal benefit societies, nonprofit health, hospital,

and medical service corprations, prepeid heaith plens, health maintenance
organizations and all zimilcr organizations. In order to include such
organizations, regulations sheuld identify them in accordance with statutory
terminology or by specific statutory citation. Depending upon state law and
regulation, insurance department jurisdiction, and other factors, separate
regulations may be required. In any event, the regulation should provide that
the perticular terminology used by these Plams, organizations and arrangements
(eg, contract; policy; certificate; subscriber; membery) may be substituted

for, or added to, the corresponding terms used in this regulation.

Section 4. Definiti

For the purpose of this regulation, the terms long-term care insurance, group
long-term care insurance, commissioner, applicant, policy and certificate

shall bave the v nings set forth in Section 3 of the NAIC Long-Term Care
Insurance Model Act.

Draftiag Note: Where the word "Commissioner™ appears in this regulation, the
appropriate designation for the chief insurance supervisory official of the

state should be substituted. To extent that the model act is not adopted, the
full definition of the above terms contained in that model act should be
incorporated in this section.
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No policy may be advertised, solicited or issued for delivery in this state as

long-term care insurance unless the definitions of terms set forth below, if

used in the policy, conform to the requirements of this section.

A. "Medicare” shall be defined as "The Health Insurance for the Aged Act,
Title XVIII of the Social Security Amendments of 1965 as Then Constituted
or Later Amended,” or "Title I, Part I of Public Laws 89-97, as Enacted by
the Eighty-Ninth Congress of the United States of America and popularly
known 2s the Health Insurance for the Aged Act,” 2s then constituted and

any later amendments or substtutes thereof” or words of similar import.

B. "Mental or Nervous Disorder” shall not be defined more restrictively than
a definition including neurcsis, psychoneurosis, psychopathy, psychesis,

Or mental Or emotional disease or disorder.

C. "Skilled Nursing Care”, "Intermediate Care’, "Personal Care”, "Home Care”,
ani other services shall be defined in relation to the level of skill
required, the nature of the care, and the setting where care must be

delivered.

D, "Skilled Nursing Fac.ity”, "Extended Care Facility”, "Iatermediate Care
Facility”, "Convalescent Nursing Home”, "Personal Care Facility”, "Home
Care Agency”, and other providers of services shall be defined in relation
t0 the services and facilities required to be available and the licensure
or degree status of those providing or supervising the services. The
definition may require that the facility be appropriately licensed or

certified.
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Drafting Note: State laws relating to nursing and other facilities and
agencies are not uniform. Accordingly, specific reference to or incorporation
of the individual state law may be required in structuring each definition.
Commentss This section is intended to specify 7aquired definitional elements
of several terms commonly found in long-term care insurance policies, while
allowing some flexibility in the definitions themselves.

xtion 6 Paiicy Practi 1 Provisi

A. Renewsbility: The terms “conditionally renewable”, "guaranteed
renewable”, and "noncancellable” shall not be used in eny individual
long-term care insurance policy, without further explanatory language in
accordance with the disclosure requirements of Section 7. No such policy
issued to an individual shall contain remewal provisions less favorable to

the insured than “conditionally renewable”.

1. The term “conditionally renewable” may be used only when the insured
bes the right <0 continue the long-term care insurance in force by the
timely payment of premiums and the insurer bas no unilateral right to
make any change in any provision of the policy or rider while the
insurance is in force, except that the insurer may revise rates on 2
class basis and may decline to renew by class, by g graphic area or

for stated reasons other than age or deterioration of health.

2. The term "guaranteed remewable” may be used only when the insured has
the right to continue the long-term care insurance in force by the
timely peyment of premjums and when the insurer bes no unilateral
right to make any change in any provision of the policy or rider while
the insurance is in force, and cannot decline to renew, escept that

T2tes may be revised by the insurer on 2 class basis.

Q  72-699 0 - 87 -- 7
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3. The term "noncancellable” msy be used only when the insured has the

right to continue the long-term care insurance in force by the timely
peyment of premiums during which period the insurer has no right to
unilaterally make any change in any provision of the insurance or in

the premium rate.

B. Limitations and Exclusionss No policy may be delivered or issued for

delivery in this state as long-term care insurance if such policy limits
or excludes coverage by type of iliness, treatment, medical condition or
accident, except as follows:

1. Pre-existing conditions or diseasess

2. Mental or nervous disorders, however this shall not permit exclusion

or limitation of benefits on the basis of Alzheimer’s Discase;
3. Alcobolism and drug addiction;
4. Diness, treatment or medical condition arising out of:

a.  war or act of war (whether declared or undeclared);

b. participation in a felony, riot or insurrection;

¢. service in the armed forces or units auxiliary thereto;

174
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d. suicide (sane or insane), sttempted suicide or intentionally

self-inflicted injury; or
e. sviation;

S. Treatment provided in 2 government facility (unless otherwise required
by law), services for which benefits are svailable under Medicare or
other governmental program (except Medicaid), any state or federal
workers' compensation, employer’s liability or occupational dises.s
law, or any motor vehicle no-fault law; services provided by a member
of the covered person's immediate family; and services for which no

charge is normally made in the absence of insurance; or
6. Territorial limitations.

Other provisions of this regulation shall not impair or limit the use of
waivers to exclude, limit or reduce coverz - or benefits for specifically
named or described pre-existing diseases, physical condition or extra
hazardous activities. Where waivers are required as a condition of
issuance, renewal or reinstatement, signed acceptance by the insured is
required unless on initial issuance the full text of the waiver is

contained either on the first page or specification page.

D. Extension of Benefite Termination of long-term care insurance coverage
shall be without prejudice 10 any benefits payable for
institutionalization if such institutionalization tegan while the coverage

was in force and continues without interruption after termination. Such

ERIC 175
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extension of benefits beyond the period the coverage was in force may
be limited to the duration of the benefit period. if ary, or to payment of

the maximum benefits and may be subject to any policy waiting period.

Section 7. Required Discl Provisi

A. Individual long-term care insurance policies shall contain a renewal,
continuation, or nonrenewal provision. The language or specifications of
such provision must be consistent with the type of policy issued. Such
provision shall be appropriately captioned, shull appear on the first page
of the policy, and shall clearly state the duration, where limited, of
renewability and the duration of the term of coveragr for which the policy

is issued and for which it may be renewed.

B. Except for riders or endorsements by which the insurer effectuates a
request made in writing by the insured or exercises a specifically
reserved right under an individual long-term: care insurance policy, all
riders or endorsements added to an individual long-term care insurance
policy after date of issue or at reinstatement or renewal which reduce or
eliminate benefits or coverage in the policy shall require signed
acceptance by the individual insured. After the date of policy issue, any
rider or endorsement which increases benefits or coverage with a
concomitant increase in premium during the policy term must be agveed to
in writing signed by the insured, except if the increased benefits or
coverage is required by law. Where a separate additional premium is
charged for benefits provided in connection with riders or endorsements,

such premium charge shall be set forth in the policy.

El{fC‘ 17v
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C. A long-term care insurance policy which provides for the payment of
benefits based on standards described as "usual end customary”,
"reasonable and customary” or words of similar imnport shall include a
definition of such terms and an explanation of such terms in its

accompanying outline of coverage.

D. If a long-term care insuranie policy or certificate contains any
limitations with respect to pre-existing conditions, such limitations must
appear as & separate paragraph of the policy or certificate and be labeled
as "Pre-existing Condition Limitations”.

E. Right to Return - Free Look Provision:

1. Indjvidual long-term care insurance policies shall have a notice
prominently printed on the first page of the policy or attached
thereto stating in substance that the policyholder shall have the
right to return the policy within ten (10) days of its delivery and to
have the premium refunded if, after examination of the policy, the

policyholder is not satisfied for any reason.

2. Long-term care insurance policies issued pursuant to a direct response
solicitaticn shall have a nctice prominently printed on the first page
or attached thereto stating in substance that the insured person shall
have the right to return the policy within thirty (30) days of its
delivery {1 to have the premium refunded if after examination the

insured person is not satisfied for any reason.
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Section & Requirerznts for Regl

A. Individual and direct response solicited long-term care insurance
application forms shall include a question designed to elicit information
as to whether the insurance to be issued is intended to replace any other
accident and sickness or long-term care insurance policy presently in
force. A supplementary application or other form to be signed by the

applicant contaiping such a question may be used.

B. Upon determining that a sale will involve replacement, an insurer, or its
agent, other than an insurer using direct response solicitation methods
shall furnish the applicant, prior to issuance or delivery of the
individual long-term care insurance policy, 2 notice regarding replacement
of accident and sickness or long-term care coverage. One (1) copy of such
notice shall be retained by the applicant and an additional copy signed by
the applicant shall be retained by the insurer. The required notice shall

be provided in substantially the following form:

NOTICE TO APPLICANT PEGARDING REPLACEMENT
OF INDIVIDUAL ACCIDENT AND SICKNESS OR LONG-TERM CARE INSURANCE

According to (your application) (information you have furnished), you intend
to lapsz or otherwise terminate existing accident and sickness or long-term

care insurance and replace it with an individual long-term care insurance
policy to be issued by (Company Name) Insurance Company. Your new policy

provides ten (10) days within which you may decide without cost whether you

O
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desire t0 keep the policy. For yo ' own informatio and protection, you
should be aware of and seriously consider certain factors which may affect the

insurance protection avaiinble to you under the new policy.

1. Health conditions which you may presently have (pre-eristing
conditions), may not be immediately or fully covered under the new
policy. This could result in denial or delay in payment of benefits
under the new policy, whereas a similar claim might have been payable

under your present pclicy.

2. You may wish to secure the advi-* . .T present insurer or its agent
reg rding the proposed replacement of your present policy. This is
not anly your right, but it is also ir your best int..est to make sure
you understand all the  “~vant factors involved in repiacing your

present covarage.

3. If, after due consideration, you still w. t termina’  vour present
policy and repirce it with new coverage, be certain to truthfully and
completely answer all questions on the application. Failure to
include ul} material medical and other information on an application
may provide a basis for the company to deny any future claims and to
refund your premium as though your policy had never been in force.
After the application has bezn completed and before you sign it,

reread jt carefully to ve cercain that all informstion hus been

properly recorded.
Q
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The above "Notice to Applicant” was delivered o me on:

DATE

{Applicant'’s Signature)

C. Ipsurers using direct response solicitation methods sball deuver the
notice Tegarding replacement of accident ana sickness OF long-term care
coverage to the applicant upon issuance of the policy. The required

notice shall b provided in substantially the following form:

NOTICE TO API_ICANT REGARDING REPLACEMENT
OF ACCIDENT AND SICKNESS OR LONG-TERM CARE INSURANCE

According to (your application) (infermation you have furnished) you intend to
lapse or otherwise terminate existing accident and sickness or long-term care
insurance and Teplace it with the long-term care insurance policy delivered

herewith issued by (Company Neme) Insurance Compeny. Your new policy pre-vides
thirty (30) days within which you may decide Without cost whether you desire

t0 keep .ae policy. For your own information and protection, you should be

aware of and seriously consider certain factors which muy affect the insurance

protecticn available to you under the new policy.

Ae 150
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1. Health conditions wrich you mey presently have (pre-exicting
conditions) may not b immediatel or fully covered under the new
policy. This could result in denial or delay in payment of benefits
under the new policy, whereas a similar claim might Lave been payable

under your present policy.

2. You may wish to secure the advice of your present iisurer or its agent
regarding the proposed replacement of your presen: licy. This is
not only your right, but iv is also in your best interest to make sure
you understand all the relevant factors involved in replacing your

present coverage.

3. (To be included only if the application is attached to the policy.)
If, after due copsideration, you still wish to terminate your present
policy and replace it with new covcrage, read the copy of the
application attached to your new policy and be sure that all questions
are answered fully and correctly. Omissions or misstatements ia the
application could cause an otherwise valid claim to be denied.
Carefully check the application and write to (Company Name and
Address) within thirty (30) days if any information is not correct and
complete, or if any past medical history has been left out of the

application.

(Company Name)

ERIC
T 187
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Qotional Ratine Provisi
Benefits under individual long-term care insurance policies shall be deemed
reasonsble in relation to premiums provided the anticipated loss ratio is at
least §5% for conditionally renewable policies, 50% for guaranteed renewable
policies, and 45% for noncancellable policies. In evaluating the anticipated
loss ratio, due consideration shail be given to all relevant factors,

includir ~

1. Statistical credibility of incurred claims experience and earned

premiums;
2. The period for which rates are computed to provide coverage;
3. Experienced and projkcted tr.nds;
4. Concentration of experiep s within early policy duration;
S. Expected claim fluctuation;
6. Experience refunds, adjustments or dividends;
7. Renewability fearures;

8. Al appropriate expense factors;

ERSC 162
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12,

13.
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Interest;

Experimental nature of the coverage;

Policy reserves;

Mix of business by risk classification; and

Product features such as long elimination periods, high deductibles

and high maximum limits.

Drafting Note: This optional rating provision is designed to serve as a
benchmark for those states deciding to use loss-ratios to determine
reasonableness of benefits in relation to premiums.

ERIC
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APPERDIX B

OOMPARISON OF POLICY PROVISIONS
AND BENEFITS FOR A NUMBER OF LONG TFRM CARE

TNSURANCE CONTRACTS
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COMPARISON OF LONG TERM CARE PSLICIES

(43} 313 MRP/PRUSEXT TAL

SKILLED NURSING AR
OAILY BENEFI?Y [£1
TIKE LIRITATION ) ears

2ESIRICTICNS stay begins win 35 cays of

a4 1 Cay hespital stay or «/n

0 days of 3 previous stay

INTERMEDIDATE CaARE
OAILY BEKEFSY $40
TIME LIHITATION 3 v itetne (a1 tyzes)

RESIRITTIONS

L3y beg'ns w/1n 20 Cays of
Cay Bo3p122) %4y or w/'n
375 Of 3 pTeeNous )y

CISTOOIAL CARE
OATLY BENEFITS

$a0
TIME LIMITATION 3 yra Yifelwme (a1 types)

RESINICTIONS 583y 2egins wrtn 10 “4as5 of
a4 ) day hoipris
19 cays of 3 oo
HOME HEALTH
OAILY BENEFIT 528

TIRE LIMITATION €S o333

RESIRICTIONS service rust bejin w/in 13
Gays of a4 ) cay mospital
or nursing facilty stay

ELIHINATION PER1I00

2W days

ACINA AlG
340 $50
4 years $ years

slay Beying within 30 cays
of 2 ) cas nospilalt stay
Musl Be ceafined 1a an SNF

Stay Sej A% w0 m L5
of 3 3 cay mozita?

$3C
4 years

stay Segons afler 3 2%
Cay SNF itsy
ust Se cIafines - 38 I9F

$43 $s¢
4 sears S years

333 SejTns Jftler 4 120
23y SKF %3y
MLt te onfires -n 3% SAF

stay follom; 3 3 Zay 2e° o2
«nere s«'7'es ¢ v, gace -l

125 158
2 years 2 sears

se-vice tegins afler a
120 cay SWF stay

service ~wit Begen «/1n 190 cays
of 4 30 cay covesed cinf remert
‘or c« 1as

Lifelime  §73 000

-1 -
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COMPARISSN CF LONG TERM CARE POLICIES

CARRIER AARP/PRUBENT

EXTEMSIONS during cent 1nuoy:
PRE-EXISTING 6§ 2076 0%
£xCLYSICH

OTHER EXCLUSISNS care proviced free of charge

self inflicted iajury/svicice

mental i Cnoresrstng
perzonalitly Crioraers

outsice U §

var

98v°t nursing ficilaties

EVIDENCE CF
INSURABILITY

REVENRBIL grovp poticy rene=3il
PCLICY FEEY nene
oTuER 30 Za; “ree losk

wiIcIce ouisiZe U S Canacas Meuido
self inflicies tajury war

wat mealat z13¢ries (A0A Srjante
ment)) I'sease 21s000er 309¢°C

{wi6 2nmCa dr5  Clzeass)  3elY retioles 'a,uvy
zare 2r3ece? free of chirse

afser 93 Cay3 ‘cr suonfiee afie” 5% cays

short fors mes cal 3nsst oo mcTos”
fully uncesariiten

suaranires Vifelime §aarinizes re~c-3dls

no~e rere

19 zay free oz«
opt1onat Exlences re
Care Zenef1t

PREMILM RATES (morihty cost for $a2/¢ay Demefit - 23 cay eliminalign period)

50 - 39 352 93

(33 50 - 62 $28 5%
33-0% 329 7S
72-72 362 35
75-7% 392 93

*for $53/day Sesef1t 9 Cay el'minali~n periof

RATE BASIS entry age (79 v wmas)

318 59 6 6t 325 24-
a ar
$5¢ 30 73 - 392 3
383 92




COPPARISON CF LONG TERN CARE POLICIES

CARRIER UMITED EQLITABLE LIFE

FIREPAN"S FUN

ACCELERRTICH LFE (NS (2

SKILLED XURSING CalE
CAZLY SEREFIT 550 $10-58 52
TINL LINITaZIOR a yiars 11fetime 4 yeirs Tifetsme {231 tyzes) §

RESTRICTIONS stay Segin; within 13 Zuays stay Seging wilh a G0 cass stay Segrng «sthin 35 23,3
of & ) day nespitat stay. of 3 ) Zay nospita tay 0° a2 23: vzipctal Wty
tenef 1t 2816 1f conf 1n SXF_

ICF, or Tust fac , SNF v

Hedicare agproved or qual

to recetve 3pp"oval

IMTERLITaTE Ca2e

CAILY BENEFIT 1311 519 3 $19 52
TIME LinITaTIOoN 2 yea's - ge3rs ivrelime (a3Y f:3€.) C 3 srarz ‘a1t % ze-
RESIRICTIONS lay Segins within 12 care =uil de rege’-Cg Yt 3% 37y 30510, «-v% - 1) .
€ayi ' 10 fay covered s»f SKF . nalrally wil cetTTes ) zap 2. 0
conf for skillec care Tare resuced 10 LNz level  l€ Adur: 3f 3 IS

CUSTOOLAL CaRE
DaiLy IExCFIT 850 $19 S5 s
TIng LINITATICN 2 year: a4 year: Vretime (3°Y tsze.)

RESIRICTICAS s%ay tegins w/in 30 cays care m." e ‘e.evves ir an
of 4 23 c2ay co-eres cinfire SNF - 1mttYiy L35 sxtVles

for 1x1°1¢0¢ Care 23re celuced 1o L3l le et

NOHE WEALTM
CAILY BEREFIT $5¢ $3% of skt1%ed en $30 62
TIME LIMITATICH 2 years 189 cays 1-3 years (a1 tyles:

RESTRICTIONS Sere’1t resuced by # cays Segin torec  after 189 Servics must TeztA «atran 3)
vsed up for cistoctal care 238 cays 'n Sxf zass ¢f a ) Zay “23p taY 3t
service degins withia 33 apsears to te Pire  Care
Says of receist of cust 2y B¢ recetved v Ihe Mome
care benefils ang may e priearily

restigenttal ~are

29 or 128 cays © 34 123 <ays

$ MAXIMOMS (4 any) ifeltme o $63,C05




COMPLALSIN OF LONG TERM CARE PSLICIES

CAZRIER

EXTENSIONS

PRE CXISTING
EXCLUSION

189 &ays/ied days

OTHER EXCLUS.IAS suictde

self inflicted tnjury
nervous/oxatal diies:

URITED COUITASLE LIFE

Zuring conlinuous coafine

184

FIREran § FUND

term by fasurer luadility
extzts for losses «i1thin
$% cays

a13/98 o, 3

svicice
self inflictes ialury

es. rerus/mental 21s:i3es

crser (w/o cemens  orjansc gisorcer [«/0 Cemons
t1lness) crganis 11tness)
dental {unless .njurs? Po521821 conf trgmest
outsite U § nlor , V& or jou’
war tutica

WAIVER CF PRENIUMY

EVICINIE CF her
InSLRABILSTY

fora meddc2l

SERfILITY

gaaranizes Nifelire
POLICY FEE-

10 day free lock

C8U Premium Je¢ from ¢ln
avatlable 1a 25 stales

sole Sy agent

aft-r 160 cays for confine

afier 99 cays 107 1397 "~e

short fore medical

18 . free loex

03U Premius Ced from clm
werldmiZe corerase

$21€ LD provision

507¢ By agent

avatladle 1n 2 Zlales

PRENILM RATES (porthly cost for $40/Cay Senefil - 20 cay elimtralion perice)

ALCEILERATICN LIFE INS (2

12 ®03 /6 ~c3

svicice

self irflicled tazure
Lenial uness alre
werkers comp
mealal/rer ovs. g
yerirearsite T2
1€ surgers ua s,

ot
-ar
culi-ce U §

chesse t 2 or 3 year ma-
crocse 310 347 363 Seneril:
croose 13t or O 23y Coverag

(33 533 6%° $27 % §ag 58

65-69 533 63° 549 00 563 62

-3 558 237 587 28 563 €2

7%-79 $77 38° 562 3¢ 563 62
“Assuces €03 of Cays are for skilled cace

RATE 82518 entry age (79 yr

")

entry age (79 y© wma»)

-1 -

183
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COMPARISON OF LONG TERM CARE POLICIES

CARRIER ARCRICAN REPURL:

FASSACHUSLTTS INSErmITY FESERATED AMERICAN LIFE

SKILLED MRSING CARE

OAILY BENEFIT 140 359 $30

TIME LIMITATION 1539 days none 4 year: Vifelime (2°% lypell

RESTRICTIONS stay heging within 28 Jage stay dejin. «ythia 50 Cays
of a ) cay mospital stay of a ) Say nosprtal scav

4XF ticensed by the state

INTERMED IATE CAXE

OAILY SENEFIT <29 150 $3¢
TIME LIMITATION 1800 aays none 4 year: Vifelsme (211 Uszen
RESTRICTIONS ay teging within 28 dass i3y Begras w

LY T I
i3t

a ) day nospital sta of a3 <z

SNF/ICF 1icensec By cire Wit

tre state nitially eps zkillec care

CUSTOOIAL CARE

GAILY SEXEFIT $40 “euCNEc - $3c
TINC LIMITATION 1832 cays 4 year:z “ifeiine (217 tyses)
RESTRICTIONS Stay Segins «i1ihin 93 cay: of

3 3 cay hasartal i3/

care musl Le receivec 'n an SAf

151ttatly was skilled care

WML MEAL™
QALY SEmEF3T 328 conuge
TIMG LIMITATION 26 weeks “ongagc-
RESTRICTIONS service must begin afler 2

nursing hore slay where Bere-
Pits were paid for at least
90 days 3 vis ls/week max

§ RAXIRMS (1f any) Lifetime = $75,000
(al? benefits)

- 138 -
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COMPARISON OF LONZ TERM CARE PLLICILS

CARRIER AMERICAN REPUBLIC KASSACHUSETTS IXOLIITY FEQERATED AMERICAW LIFE

EXTENSICNS term by 1nzurers 11ab exists
for loszes within 90 days

PRE-EXISTIRG 41176 months ¥ year/) year a11/30 days
xeLyson
OTHER EXCLUSIONS suicIce suicige suicIde
self-inflicted Injury self inflicted injury self nflicted injury
ar nervous/mental disease/ nervaus/mental disease/drsorder
weatal/emot 13021 drsoréer disorger (w/o dewons {w/¢ demons organtc tilne.:)
alconolssm/drug 3gdiction organic iiness) nospi1tal confinenent
hospital confinement outaice V.S, sanitor , VA, or govt
care provided free of charge  occusaticnal tnjury
cutsice U S, covered by W
WAIVER Cf PREMIUMT  after $0 days for :oﬂl!nc. after 93 cays for coafine
EVIOENCE OF ? sh.rt form medical short ferm medical
IRSURABILIY Y
RENEUARILITY guaranteed Tifetime greup Ml’u rerewal state basis
POLICY FEE? s18
OTHER this 15 a Cescrigtion of a 13 cay free look
policy 1s3ued tn MM (the'r C&Y P-ewmium Sed from cim
major marceting state) 3014 by agent

$18 92

$32 29

42 20

5-1 $742 00° $42 40"~ $48 99
$65 35 $48 99

“premiuvs relfect a 90 day waiting pericd, not 20
“*60 cay elimination pertod

RATE gasls entry age {75 yr @aax) atiained 4ge (no age 1imil) entry 49e (84 yr. mar)

- 140 -
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COMPARISON GF LOXG TERM CARE POLICIES

CARRIE?

COLUMBIA LIFE IMSURANCE

187

SKILLED MRSING CARE
DalLy BENEFIT
TIME LIMITATION

RESTRICTIONS

InTERMEDIATE CARE
QAILY BENEFIT
TIME LIBITATION

RESTRICTIONS

CUSTCOIAL CARE
QALY BENEFIT
TIME LINITATION

RESTRICTIONS

HOME MEALTH
QAILY BENEFIT
TIME CIMITATION

$10-50
€0 mos Yifettme

slay begins wilhin 12 Cays
of & 3 cay nospital stay

$13-50
optionatl € or 12 mos

stay oegins wiltnin 12 day; of
12 day covered SNF ;lay

$:0-50
opticnay 6 or 12 mos

stay begins wilhin 12 Cays of
12 day covered SnF ,tay

o mgRE**

$10-0
22 mos  per confinement
stay Deg5ins wilhin 12 days
of & 3 day hospItal stay

SnfsHedicare aporoved o-
o receive aPproval

quat

$0% of skilted denefit
12 mo3  per confirement

stay bejins «1lhin 12 g3ye
of 3 3 day mospita) .tyy o
within 1& days of covesco
SNF stay

28% of ski)led benefit
6 mos per confinement

2lay begin3 wilhin 12 days
of SNF or 1CF covered stay
of 30 day:

12 $% of skte)led benefit
30 Cays per coof inement

MITUAL PROTECTIVE

TMECTCO)

1-20 « $5 12
21-160 = $29 30
101 & yro » $30-80

Oays
Oays
Qays

stay begins within 12 Cays
of a 3 Cay nos2ital stay
Qoctor must certify 12vel of
care monlnly

$1¢6-29
180 cays Tiretme

223 DegiIng withiIn 3 4544 27 .
3 3y moipitat 323y 3r et
folicatng 12 33y coveres SnF

fac nolas lic for Zng Mignest
Tevel of npatient Aursiing

$s-10
180 Cays 1ifetime

%3y begins irmes  afier
Covereg SNF or I(F ¢canf-ae
of 20 aays

$5-10

#2 of days in nosd -
from SNF/ICF » # days of

trmdtately follows 2 30 day comdined stays’.

day ICF or SNF stay
{not cust ),

hometound req.

ELININATION FERTCO

0. 20. 63 or 100 days

$ MAXIMUMS {(1f any)

O

ERIC
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COMPaRISON OF LOMG TERM CATE POLICIES

CARRICR CoLUMBIa LIFE INSURANCE COUITASLE LIFE & CaSUALTY HUTUAL PROTESTIVE (MEQICO)
EXTENSIONS during continuous confine

PRE-EXISTING $ yrs/é mo 5 yrs/6 mos 5 yr3/6 w03

EXCLUSION (other :omnnous (39¢k cccurring 10 Ist 30 day3}

as spacified
{39¢k oCeurring in

1st 30 days)
OTHER EXCLUSICNS suic1de surcide suicide [
self inflicted tnjury self Inflicted injufy self Infiicted injury
fune nervous/mental discase/ nervous/mentdl disease/dis  nervoss/menlal dilease/disorder
disorder ordar (w/o demons Ofganic (w/o Jermon: ofginic 1ilness?d
hospital confinement t11ness n0zp1tal conf Inement
pregnancy denta? £hgs you would nol hase t2 93y
outside U.§ if you Mad no 1mZurince
war

HAIVER QF PREMIUM after 95 days lor confine.

EVIDENCE oF short form medical
IRSURABILITY

IIIMXLX" state bnn'

'OLXCV l‘“l
(2113 10 Jay free look 10 day free Yook 36 day free look
$01d by agent 04U prem ded “rom Clm arbylance benef1l ($25 afler
sold by agent hoip cenfine )
avatlable tn 13 states $01d by agent

PREMIUM ZATES (MONTA1y cost for $40/day bemef1t-20 day elimination period)

€5 $19 38 $20 78 $28 S0
65-69 $26.00 $20 78 $28 So
76-74 $38.38 $32 60 $38 42
7%-7% $ - $48.18 $3s 40
-- $64 08 $33 35

based on 12 moath (based ¢n days 21-1C0 benefil)

1at/cust. aption (50T tnc base¢ on 1 unfav (ond

1007 tnc based on 2 unfav cond)

RATE 3ASIS entry age (74 yr_ max) Aunntd age (84 yr Nl) atlatned age (Sl ”r u:)

- 142
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COMPARISON OF LONG TERM CARE POLICIES

CARRIER BLUE CROSS OF NORTH OAKOTA

SKILLED NURSING CARE
DAILY BENEFIT $35
TIME LIMITATION

RESTRICTIONS

630 days (a1l types)

Nonparticipating provider = 80%
Reduct ion in payment to participating

provider if insuffictent funds

INTERAEOIATE CARE
DAILY BENEFIT
TIME LIMITATION

RESTRICTIONS

630 days (a1l types)

Nonparticipating provider = 80%;
Reduction 1n payment to participating

provider if insufficient fund-

CUSTOOIAL CARE
DAILY BENEFIT
TIME LIMITATION TTNONE""

RESTRICTIONS

.............................. D L e R

HOME HEALTH
DAILY JENEFIT
TIME LIMITATION "*NONE“~

RESTRICTIONS

$ MAXIMUMS (1f any)

- 143 -




COMPARISON GF LONG TERM CARE POLICIES

CARRIER BLUE CROSS OF NORTH 3AXOTA

PRE-EXISTING EXCLUSION  al1/180 days

OTHER EXCLUSIONS services that could be provided
in a lesser care facility cr at home
any days that qualify for SNF
benefits under Medicare or a SC
Hospital Service contract

EVIOENCE OF INSURABILITY short form medical
cIm exp of current BC tnsSureds

RENEWABILITY

POLICY FEE?

OTHER 10 day free 100k
301d by agent
provider pays BCNO a one time
payment of 320/bed

PREMIUM RATES (monthly cost for $40/day benefit 20 day elimination period)

65 $40.95
65-69 $51.35
70-74 $55.45
75-79 $64.15

$76 20

{above rates if subscriber also
carries BC Medicare Extended or
other pian)

1f subscriber carric, BC Regular
Cov., rates = $12.20 for all ages

- 144 -
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Guide to

Health Insurance
for People with
Medicare

1987

Some Basic Things
You Should Know

Hints on Shopping for
Prnivate Health Insurance

Types of Private
Health Insurance

What Medicare Pays and
Doesn’t Pay

COMPLIMENTS OF

Mutual
70maha

Complments of Cnmpames
Mutual of Omaha Insurance Company People uou can count on...
Home Office Omaha. Nebraska Health Care
Financing
Admunustraticn Developed jomtly by the Natonal Association of
U S Department of Insurance Commissioners and the Health Care
Health and Human HCFA02110 1-87 Financing Admwistration of the US Department of
Services January 1987 Health and Human Services
Q]
O l 1) \)

ERIC
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SOME BASIC THINGS YOU SHOULD
KNOW

Meodicare pays a large part of yowr health care
expenses It does not pay them al. There are lmets
on some covered services and you must pay certamn
amounts called deductibies and co-payments.

Medicare does not cover SOme sences at all. Nerther
dnes most pnvate insurance, for exampie”

® What many people think of as nursng home care
1S not usually covered by Medicare or insurance
policaes on the market today. (See page 3)

® Maedicare and most private health insurance pokicies
pay only a speciied percent of the amount
approved by Medicare. You pay the rest. To
avod extra charges, ask your doctor 4 he or she
parbcipates or accepts assignment of Medicare
benefits Assignment means that your doctor (or
other supplier) agrees to accept the amount
approved by Medicare as the total charge for
covered services and supphes. Parbcipating doctors
or suppliers accept assignment on al Medicare
caims (See page 5)

@ Insurance to supplement Medicare 5 not sod

or sernced by the government. Do not bekieve
advertisng or agents who suggest that Medicare
supplement 0 15 & gO ponsored
program

Before you consider buying msurance 1o supplement
Medicare. you should know what Medicare benefits
are Pages 4 through 7 explan your Medicare
coverage. Please revew them carefully

DO YOU NEED PRIVATE HEALTH
INSURANCE IN ADDITION
TO MEDICARE?

Not everyone does...

@ Low-ncome peopié who are eligible for Medicad
generally do not need addihonal nsurance Mehcad
pays aimost all costs including long-term nursing
care Contacl your local social service agency to
find out ff you qualfy anc what the benefits are m
your state

® Whether you need health msurance i addiion 1o
Medicare 5 a decision which you shouka discuss
with someone You know who understands insurance
and your financial situation The best tme to do
thes s before you reach age 65.

192

HINTS ON SHOPPING FOR

Shop Carefully Before you Buy  polices ditfer widety
as to coverage and cost. and compames differ as
to sernice  Couurct different comparses and compare
the polices carefully before you buy

Don’'t Buy More Policier Than You Need

duphcate coverage 15 costly and not necessary A
sngie comprehensive policy 1S better than several
polices with overlappng or duplicate coverages
For compr e coverage. der contnumg the
group coverage you have at work joming an HMO,
buying a catastrophic or major medical pohcy or
buyng a Medicare Supplz went policy (See page 3)

Check For Preexisting Conditon Exclusions
which reduce or ehminale coverage for existing
health conditions  Many poles exclude coverage for
preexistng health conditicns

Don’t be mested by the phrase “no mudical exar™nation
requred ™ Il you have had a heaith problem, the
msurer mght not cover you for expenses connected
with that prodlem

Beware of FReplacing Existing Coverage be
suspous of a suggeston that you gwe up your
policy and buy a replacement Often the new pokcy
will impose waiting penods or will have exclusions
or walng penods fur preexisting conktions your
curent poscy covers On the other hand, don t keep
madequate pokces smply because you have had
thesn along time You don't oet credit wath a company
just because you've pad many years for a policy

8e Aware of Maxi Benefit most p
have some type of bmit on benefits which may be
expressed n terms of dodars payabie or the number
of days for wheh payment wi be made

Page i
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PRIVATE HEALTH INSURANCE

iF YOU DECIDE TO BUY

Check Your Right To R ...b of pok
matleuheoompmyrehsetovemwywpoﬁcym
an individual basis Thess policies provide the least
permanent coverage,

Most policies cannot be canceled by the company
unless all pohces of that type are canceled mn the
state. Therefore. these policics cannot be canceled
because of dams or disputes. Some poboes are
guaranteed renewat e for ife, Policies that can be
renewed automatic *v offer added protecton

Policies to Supplement Medicsry Are Neither Sold
nor Serviced by State or Federal Govemment. ..
State Insurance Departnients approve pokoes sold
by insurance comparnies but approval only means
the company and poicy meet requirements of state
law. Do niot bekeve statements that msurance to
Supplement Medicare 1S a govemment-sponsored

program. If anyone tells you that he or she 1s from the
government and later tnes to sef you an msurance
policy, report that person 1o your State Insurance
Department. (This type of representation 1s a violation
of Federal Law.}

Know With Whom You're Deaing...a company
must meet certan quakfications to do tusmess M
your state. Thes 15 for your protection Ajents also
must be kcensed by your state and must carry proof
of ficensing showing their name and the company
they represent if the agent ¢cannot show such proof.
©0 not buy from that persmn A business ¢ard 1s
not a becense

Keep Agerts’ and/or Companies’ Names,
Addresses and Telephone Numbers . wnte down
the agents’ and/or companes’ names, addresses and
telephone numbers or ask for @ busness card
Take Your Time . 00 not let a short-term enroliment
penod high pressure you Professional salespeople
will not rush you If you question, whether a program
1s worthy, ask the salesperson to explan ot to a
fnend or relative whose judgment ;nu respect Allow
yourself time to think through your decision,

C Appli Ceretully  some compames
ask for detailed medical information #f they do and you
omet the requested medical mntormation, the company
can refuse coverage for an omated conditon for a
penod of tme or ¢ may deny a clam and/or cancel
your policy. Do not bebeve anyone who tells you that
your medcal fustory on an apphcation is not snportant

Look for an Outiine of Coverage you should be
gven a clearty worded summary of the pokcy
READ IT CAREFULLY

Do “{ot Pay Cash  pay by check, money order of
bank drafts made payable to the msurance company.
not the agent or anyone eice

Check For A Free-Look Provision . most com-
panes Give you 3t least 10 days 10 review the policy
if you decde you dont want 10 eep t send o
back to the agent or ccmpany within 10 days of
recenving t and you will get a refund of a8 premeums
you have paxd

Policy Delfivery of Refunds Should 8e Prompt
the nswrance company shoukd dekver a polcy within
30 days If not, contact the company and cbtan mn
wnting a reason for fadure to defiver. If 60 days gu
by without information. contact your State lnsurance
Department The same schedule should be folowed
you retum the DORCY but 60 NGt recerve your refund

For Your Protection  Federal cnmunal penaites can
be g d4ny company or agent who
knowmgry sef's you a policy that duphcates Med«are
coverage or any pnvate health msurance that you
aready ovn but which will not pay duplicate benefds.
or suggests that they represent the Medicare program
or any Govermment agency If you bekeve you have
been the wictam of any of these. «f any other
fegal sales practaes, you shoukd contact your State
Insurance Department

WHAT MEDICARE PAYS AND DOESH'T PAY

Medicare s dovided nto two parts — hospital nsurance
(Pant A) and medical msurance (Part B) Page 4
descnbes Part A benefits and page 5 descnbes Part B
benefits The chart on page 6 gves bnel outhnes
of both Part A and Part B Please refer 10 Your
Meaicare Handbook or any Social Secunty Office
for more mformation

Medicare does not pay the entwe Cost for alt covered
services You pay for deductibies and co-payments A
deductibie 15 an wtial dollar amount which Mezcare
does not pay a co-payment 1s your share of
exponses {or covered serices above the deductidie

Page 2
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TYPES OF PRIVATE HEALTH INSURANCE

Prvate health msurance s available through group and
ndividual polices. It is offered by some companes
through agents and by other comparwes diectly
through media and mail Coverages offered
and ther values differ widely among both group and
ndevidual pokces.

Types of individual snd group health insurance
coverages:

@ Medicare Supplement...pays some or a¥ of
Medicare's decuctibles and copaymeris Some
pokoes may also pay for some health seces not
covered by.Medcare

Hedicare pays only fur services determned to

necessary and only to the extent
of what Medicare determnes to be the 3pproved
amount (see pages 4 through 7) Most Medcare
supplemen.s folow the same gudehnes and pay
nothing for services Medicare finds unnecessary

Catastrophic or Major Medical Expense . helps
cover the high cnst of sencus #ness or mjury,
including some health services not covered
by Medicare. These policies usually have a
large deductidle and may not cover Medicare’s
co-payments and deductbles. i ths type poicy s
avarable in your area. t can be a Detter dotar
value to nsure only for catastrophic expenses than
to buy coverage for the Medicare deductdles and
co-payments
Heaith Mair Organi (HMOs)
meremaybeoneormore HMOs o your area
which partcapate n the Medicare program HMOs
both msure heaith care and provde the servce
People who jon HMOs pay a membershp fee, or
premwum, anu then receive health services directly
from physiians and other provders affiéated with
HMOs Services are prepad. so there are usually
00 clamms forms to process For Medscare covered
services, there are usually no separate charges
for deductbles or ce-payments If you are wiling
to receive yowr care from a specfied group of
providers, HMOs may provide the most compiete
service for your health care doda

ncrdual Medicare supplement policy when you
reach age 65 Check carefully the pnce and
the benefits, mciuding benefits for your spouse.
Employer continued or conversion group mswance
usuatly has the advantage of having 0 warting
penods or preexisting condition exclusons  Consut
your employer for nformation about special rules
that apply to einployer group coverage for neople
who continye 10 work after they reach age 65,

e Assoclation Group Insurance. “any
orgamzations, other than employers, offer vanous
kinds of group health msurance coverage ‘o they
members over age 65

Beware of dams of low group rates because coverage
under group polices may be as exp sve O more
costly than comparabie coverage under mdividual
polcies Be sure you understand the benefits included
and then compare pnces

The ftoliowing coverages ere lmmed in scope
and are not ub for Med:
phic, Major Medical Exp or HMOs.

@ Nursing Home Coverage ..usually pays a stated
amount & day for required skified nurs 'y service
furrushed n a skiled nursing facikty Intermediate
care, rest care and custodal care are generatty not
covered under any policy on the market today Most
people 0 nursng homes are recerng custodial
care B2 sure you know which nursing homes and
services 2'e covered
Hospital Cont Indematy C g
pays a fixed amount for each day you are
hospdakzed up to a designated numher of days
Some coverage may have aided benefits such as
surgxeal benehits or skuled nursing home confinement
benefits Prenmwums 0o not Ordinardy ncrease. but
the fixed benefits 0O not nse to meet ncreasing
costs of hospdakzation
Specified Disease Coverage {not 2vadable n

some states)  prowides Yenefits for caly a sangle
dr.“se such as cancer, or a gromp of speaied

Group | is availabk gh employ

and through vol Y iati

® Employer Grovp insurtance. many peop'e are
covered by a group plan while they are employed
Find out before you retre f your group coverage
can be contnued of converted tO a suitable

The value of such coverage depends
on the chance you will get the speafc diseise
or diseases sovered Benefits are usually mwled
to payment of a fixed amount for each type of
treztment Benefits are not designed to fil the
Medicare gaps
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MEDICARE HOSPITAL INSURANCE BENEFITS (PART A)

& hospital. Medicare benefits are payabis only d the
skiled nursing faclity is certfied by Medicare Most
g homes m the Ursted States are not skilled

next 30 Jays. Fart A pays for all covered services
except for $130 a day. Every person enrolled in Part A

SKILLED NURSINC FACILITY CARE

A skdled nursing facikty ts a special kind of facikty winch
pamanly fumishes skdied nursng and rehabdtation
services. It may be a separate facity or a part of

nursing faclities and many skiled nursng faclites are
not certified by Medicare.

Part A pays for all covered services for the first 20
days of medicalty y o skilled nursing
fackty care during a benefit penod in 1987. for the
next 80 Gays, Part A pays afl except $65 a day.
Medicare Part A vk not cover your stay in a skiled
nursing faciity 4 the sernces you recerve are manly
personal car or custodial sernces, such as help in
waking. gettng in and out of bed. eating, dressing,
bathng and taking medicine

HOME MEALTH CARE

Part A pays the cost of al medically necessary
home health wisits Part A covers part.tme services

nursng care, drugs. meals Oelivered 0 your home or
homemaker senaces that are pnmanly to assist you
N meeting personal care or housekeepng needs

MOSPICE CARE

Under certan conditons, Fart A can pay for hospice
care for peopie who have a terminal diness Part A
can pay for a maxmum of two
beuefit penods and une 30-day penod
hospice benefit penod, Part A pays the ful

(ncluding outp drugs for symptom ma‘i2g
and pan refief), short-term mpatient care. counseting,
therapies. and home health ade and homemaker
services There are no deductibles or co-payments
except for kmxted cost shanng for outpatent druys
and mpatent respde care

Page 4
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MEDICARE MEDICAL INSURANCE BENEFITS (PART B)

WHAT MEDICARE PART B PAYS

Medicare Part B helps pay for doctrs’ bils and
many other medical services. You are automa‘icaly
enroled in Part B when you enroll in Meoicare

although you may state that you don't want
. In 1987, the Part B premium is $17.90 a month.
Ties amount chango each January 1. YOU
DONT HAVE TO P1" CHASE PART B...8UT IT
IS AN EXCELLENT BUY BECAUSE THE FEDERAL
GOVERNMENT PAYS ABOUT THREE QUARTERS
OF THE ACTUAL COST.

You pay th first $75 of approved charges in 1987.
(Thes s the 1287 Part B deductitie) After that,
Medicare Part B generally pays 80%, of the amount
Medicare approves for coverod Services you recesve
the rest of the year. You pay the remaning 20%.
This 15 the Part B co-payment. Unless your doctor or
supplier accepts assigr {soe n below),
youarerespons-bletord\a:gesabovemeamomt
Medicare approves

SERVICES COVERED

@ Physicians' and SUrgeons” sennces no matter where
you receive them. . at home, in the doctor's office,
 a ciinic or in a hospial Routne physical exams
are excluded

@ Home health visits Medicare pays the fukk cost of
medically necessary home health vists  You have
00 deductbie or co-payment.

® Physical therapy and speech pathology services.
10 a doctor's office or as an outpavent and, on a
kmrad basts, n your home.

® Other medwcal services and supphies...such as
outpatient hosprtal services, X-rays and laboratory
tests, certan ambulance services, and
or rental of durable medical equipment. such as
wheelcharrs.

Part 8 wili not pay for any urvlcn which Medicare
does not Y - Deither
will most insurance pom::es.

APPROVED AMOUNT

In deadng whether a charge 1s reasonable, Medicare
reviews @ach year the usual charge by the doctor or

supplier for each covered servce, and the charge of
other doctors and supphers in the area for the same
sorvice. The amount approved is often kov.er than
the actual charge made Ly the doctor or suppher

Most insurance policies you can buy 0 supplement
Medicare only pay 20% of Medicare’s approved
amount. You might not get 100% coverage for your
Part B bis even d you have Medcare Part B and
private insurance. Here's how this coukt happen.

Suppose your doctor d\afgesyoquOtoran

n and  Mecdk the approved
amount to bo $300 Assumng you hava aready met
the annual Part B deductbie, Medicare wouks pay
80% of the $300. or $240 Most msurance polices
‘would pay 20% of the $300, or $60 You would pay
$100 — the difference between your doctor’'s actual
charge and Modicare’s approved amount However,
you may avoid thes extra payment d yox doctor
accepts assignment,

ASK ABOUT ASSIGNMENT AND PARTICIPATING
DOCTORS OR SUPPLIERS

Because you can't tefl in advance whother the
approved amount and the actual charge wit t2 the
same, always ask your doclors or other medical
Supplers, such as laboratones and therapists. «f
they will accept assignment of Medicare benefits
Assgnment means that the doctor or suppher wil
accept Medicare’s approved amount as full payment
and cannot legally bill you for anything above that
amm.lntheexatmleabove d your doctor agreed
to assignment, he or she would accept $300 as
payment in ful and you would not have to pay the
$100 difference yourset. Doctors 2nd sunphers do
not have 10 accept assignment, but many do.

Also. doctors and supphefs can now become

tng doctors or suppliers who agree
to accept assignment on all Medicare clams These
goctors and suppﬁets are §sted n the Medicare
Partic ppiier Directory which s
distnbuted to senor atizen orgamrations. af Sociat
Security and Rasroad Retrement rffices, and ait State
and area offices of the Admuestration on Agng This
drector/ can be purchased from the nsurance camer
that processes Medicare Part B clams m your area
(see he back of Your Medicare Handbook for the
kst of camer addresses) or you can call the camer to
fing out which doctors and suppliers are part:opating
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MEDICARE (PART A): HOSPITAL INSURANCE — COVERED
RVICES PER BENEFIT PERIOD (1)

SEAVICE BENEFIT MEDICARE PAYS®* YOU PAY**
HOSPITALIZATION .. First 60 days AN but $520 $520
Semipate Joom and board. ™6 1st to 90t day AL bt $130 & day $130 a g2y
hospital services and suppies. 91st to 150th day” Al but $260 & day $260 a day

Beyond 150 days Nothing A costs
POSTHOSPITAL SKILLEO
NURSING FACILITY CARE...ina| ¥t 20 days 100% of approved Nothng
taciliity approved by M You smount
must have been in a hospital 1or .
at least 3 deys and enter the Additional 80 days AS but 365 s day $65 a day
wm.mmd‘”muw Beyond 100 days Notheng A8 costs
HOME HEALTH CARE Vists Smied to Fu cost Nothng

Limted cost shanng
AR fmxted

HOSPICE CARE Two 90-day periods o :?tpahem :’:9': for outpatent drugs
and one 30-day period and npabvent respie care "?;Nl meact::t

8LOCO 8lood Al but first 3 onts For first 3 pnts

ars sutyect to change sach year,

{1) A Benefit Period begins on the first day you recewe service as an inpabent m a hospe'al and ends after
been the hospital or skiled nursing faciity for 60 days i & row,

(2) Medicare and private insurance will not pay for most rursing home care You pay for custodial care and

g
Py

MEDICARE (PART B): MEDICAL INSURANCE — COVERED
SERVICES PER CALENDAR YEAR

SERVICE BENEFIT MEDICARE PAYS YOU PAY
Medicare pays for med-|
ical services m or out $75 deductible*
MEDICAL EXPENSE of hosptal. Some insur plus 20%
Physician's services, inpabent and fance policies pay less 80% of of balance
outpabent medical senives and {or nothing) for hospi- approved amount of approved amount
supphes, physical and speech iy outp (after $75 deductibie) (plus any charge
therapy, ambulance, stc. SBAICES OF SArVICES ebove aporoved
n a doctor’s office amount)™
Vi famuted t
HOME HEALTH CARE mercal retes sy Ful cost Nottwng
OUTPATIENT HOSPITAL Unimded 3 aoprorns cwount | oo e
TREATMENT medicaly 0aCessaTY | (atter $75 deductible) |of approved amount
80% of approved amount {For first 3 pnts plus
{after $75 deductible and {20% of batance of
6L000 Blood starting with 4th pnt) | approved amount
(atter $75 deducttie)

“Once you have had $75 of expense for covered services n 1987, the Part B deductibie does not apply to
any further Covered serv=ies you recerve the fest of the year,

**YOU PAY FOR charges tugher than amount approved by Medicare unless the doctor or suppher agrees to
accept Medicase's approved amount 8s the total charge for services rendered {See page 5)
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EXPENSES NOT COVERED
BY MENICARE

Medicare does not cover certain kinds of care Most
private insurance does not cover them erther. AMong
them are*

® Private duty nursg.

o Skilled nursing home care costs (beyond what 1s
covered by Medicare)

€ Custodial nursng home care costs.

® [ntermediate nursing home care costs.

® Physician charges (above Medicare’'s approved
amount).

® Dnygs (other than prescriphon drugs fumished
during a hosprtal or skiled nursing fucity stay or
outpatent drugs for Ssymptom management or pan
refief provided by a hospice).

e Care recerved outside the U.S A, except under
certain conditons in Canada and Mexico.

® Dental care or dentures, checkups, routine
wmmurezations, cosmetc , routne foot care,
examinations for and the cost cf eyeglasses or
heanny axis

198

FOR ADDITIOWAL HELP. ..

It you need addronal help or adwvce on Medicare
benefts or egibiity, contact your nearest Sodial
Secunty Office or the Hedith Care Financing

abon. For on private insurance to
supplement Medicare, check with your State Insurance
Department or State Consumer Protecbon Agency.

ltyoubwghtorarooonsidemgmyhgaheam

the company or rts agent should
answerywqueshors It you do not get the service
you feel you deserve, discuss the matter with you:
State Insurance Department.

THE MEDICARE INFORMATION IN THIS PAMPHLET
IS FOR 1987. IT WILL CHANGE FROM YEAR 1O
YEAR. FOR A MORE DETALED AND CURRENT
EXPLANATION OF MEDICARE AND ITS BENEFITS,
OBTAIN A FREE COPY OF A BRIEF EXPLANATION
OF MEDICARE FROM YOUR LOCAL SOCIAL
SECURITY OFFICE.
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458 fncome, Expenditures, and Weaith
B
NO. 763. MONEY INCOME OF PERSONS—PERCENT IISTRIBUTION BY INCOME LEVEL, MEDIAN, A°.D
MEAN INCOME, BY SEX, 1960 TO 1983, AND BY RACE, SPANISH OrIGIN, REGION, AND AGE, 1983
fFor 1980-1073, 14 years old and over; theresaher, 15 Oid and over As of Mereh Of following yesr Besed on
CQuavent .mMmMNIFmeumwmwwaww
Soe Statloc % Times 10 1970, sertes G 257-208, for paroent dlebtaution by income levet, and medan income)
POASONS WITH BNCOC
SEX, YEAR, AACL : Percent dievuion by income (n dolara) level— Med-
o sax | e | Tewd [ 110 o0} o |
u)m1mz.ooo-4.ooo-m7 8,000- | 10,000- 1 15900 { €00V | *h | come
..:. 399 { 5000 | 7900 | 9990 | 14900 | 21000 over { (dol) {dol)
sa2il 27e 41 14 81 4000 4817
@80l 188 17.7 23| es0
21 129 2.7 178 SA | €853 [10429
ns s 178 2571 141 111845 14,300
7 9.1 179 25 17.8 {12,530 |1
n? (] 158 M5 214 [13473 10,515
7 0.1 100 29 13, 17,381
09 7] 152 22| 2581480 [10.100
714 [ X} 15.0 28| 273 |15401 11080
781 149 172 88| 112 8967 111,501
42 0 . 132 [11.278 [13.4%0
172 147 28| 27515474 18.63%
2041 102 143 29 14,870 117,840
272 1] 23] 2213 12,301
18.0 (1} 150 29 20.5 [15,564 [19.24¢
3l 87.7 3.0 11 J | 1L7¥ ] 2604
a8l 150 20 48 38| 7061 | s.906
193 a1 18.1 3241 247 |16,808 |18.220
145 32 120 2831 438 (22440 |25.234
105 38 113 25 459 123,115 |26 222
101 40 147 2531 M9t 22,765
10.7 22 219 174 101 0,788 {1315
(1] 2 1201 | 1,88
51811 487 25 A 2| 22371 313
81 319 79 22 A1 33851 4.513
280 127 87 12] 4354
08| 248 142 00 18} 4920 | 8772
82.1 s 150 109 27| 5450 | 7440
0251l 217 151 127 39| 50871 8395
ne 7 154 14.0 S2| 60| a7e0
292 158 143 53| 6421] o888
"1 166 143 122 5[ 53491 7872
“ofl 220 139 10.0 28| 5402} 7,909
106l 198 158 141 s3] a0/ a970
213 20 146 138 45 ] 5964 ) 0,355
278§ 200 155 134 471 8367} 8572
161 we 189 187 L34 954 | 9.
ss|l 57 21 4 ] 1875] 221
93 00 101 73 S| 56021 6641
104§t 202 189 202 87 10,02
140f 207 179 198 91 10871
1031 202 171 1 78 | 0205 110,207
197 4 148 139 601 61291 9,03
153 87 122 7.7 34 795
5 Inchudes persons with income defcit ¢ Persuns of Spanish origin may be of any race,
muxwunc«umwm“m.m 148.
NO. 784. MEDIAN MONEY INCOME OF YEAR-ROUND FULL-TIME WORKERS WITH INCOME, BY SEX AND
AGE: 1970 TO 1983
1AQe a9 of Mareh of $0Bowing yewr. Refers 10 civilen workers. For definiion of medien, see Guide ¢ Tabullr Prasentation)
- WOMEN NEN
1970 | 1078 1900 e 1963 1970 | 1978 1890 12 1983
Total with income .—__{88,440 {87,710 | 11,001 1 013,003 | * 14479 {90,104 13,144 $19,173 {* 521,888 | * 22,808
Wakyeans 13783 4568| verre] vrere| v7e87| 2050 ses7]| v77sa| rears| ve..:
Lo Rk S —— X Y ) 0407 | 10943 ) 11,082 | 0,655 | 9.521 12100 | 12830 | 12822
yours ... ] 12190 | 14375 | 15082 | 0,126 12777 | 17724 | 20091[ 20584
1220 | 14810 18830 110,288 14730, 21777 28439 | 25852
121181 14,150 | 12128 | 9,991 14000 25424 | 2699
10091 | 14377 | 1524 | 0,071 [13518 | 51083 | 24758 25607
12342 4793 | 15001 | 6754 |11.5%01 | 12307 | 20842 220
 Beginning 1900, reetricied 10 15 yeers old and over * Beginning 1000, restricis £ 10 15 10 10 yoars.
Source: US. Bureeu of the Cenaus, mmm»m“mm 148, 83 earber lssuss.
STATISTACAL. ARSTRACT MN3b
PP D ¥
72 Q ‘»4) < { ) J
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